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IN TRE HIGH CO T 0F DELH AT WDELH

OM.P. qNF.) (COMM.) No.

IN Tlm RATTER OF:

M/s URC CONSTRUCTION ® LTD..-S
AmpoRTs AUTHORITv oF INDIA.

IVIEMO OF pARTms

1.  M/s URC Construction ® Ltd.

A company incoxporated under the Companies Act,

having its registered office at

H-102, Periyar Nagal,

Erode, Tamil Nadu - 638001

Email : urcgroupeediflinal.com

Throu8h its Authorised Sigmtory

Versus

1.  Airports Authority df lndin

A statiltory authority constituted under the

Aixports Authority of India Act,1994,

having its Coxporate Hcadquarters at

Raj'iv Gandhi Bhawan, Safdariung Airport,

New Delhi -110003

Also at:

Throuch its Jo int General Manager (Engg.-Civil),

Mangalore Intemational AixporL

Mangalore -574142, Kanatcka

of 2026

. . . DECREE HOLDER
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... duDGMEr`IT DEBTOR
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VIRAS MEHTA
COUNSELS FOR TRE DECREE` HOLDER
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New Delhi-1100] 8
mehtavikas@motmail.com

+91  98105 36903

Enr. D/103/1998
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*        IN  THE  HIGH  COURT  OF  DELHI  AT  NElhr  DELHI

Judgment reserved on: 11.08.2026
Judf!ment i)ronounced on: 01to9.2026

#         CNR No. DLIIC010313232026

+         OMP (ENF.) (COMM.) 155#026

M/S URC CONSTRUCTION ¢) LTD             ..... Decree Holder

Tlrough:      hdr.  Vlkas  Mchta  and  Ms.  Nitika
cover, Advs.

Ve-
AIRPORTS A[JTIIORITY OF INDIA    ..... Judgpinent Debtor

Through:      M.      Digvijay      Rai,      Standing
Counsel. with  hdr,  Archit  Mishra,
Adv.'Ms.  Aakriti,  DGM  and  Ms.
Sonali Singh, Senior Manager.

CORAM:
HONBLE MR. TusTlcE OM pRAKAsll sllulnA

JUDGn-
%01.09.2026
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-    Stamp Duty and section 34 ofthe Arbitration 24

Act

-    Stamp Duty and section 36 ofthe Arbitration 34

.Act

-The contours ofln Re: Interplay (supra) 39

-    ThestanbAct 48

-    Overview oftheAct 66

-    The Act as lnterpreted by the supreme court 69

-    Interplay  between  the   Stamp  Act  and  the 80

Arbitration Act

-    Obligation  lmposed under  Section  33  of the 81

Stamp Act

-    Dichotomy in Timelines 88

-    Impounding 93

-    Penalty -110

-    Time is ofEssence 114

3. Conclusion: The Position That Emerges 121

4. Way  Forward  -  An  Act  of  the  Court  Should 124

Prejudice No One

5. The Sequitur  . 129

1.        This execution petition flled under section 36 oftheArbitration and

Conciliation Act,  1996'  seeks  enforcement  of the Arbitral Award  dated

' "AIbitration Act" hereimfier
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26.03.2019, corrected vl.de order dated 07.05.2019 under Section 33 of the

Arbitration  Act,  whereby  the  Decree  Hblder  was  awarded  a  sum  of

Rs.2,59,07,248.60/- crores along with pe#denje /I.fe and future interest at

10%perannum.

2.        Upon a perusal ofthe record, it is observed that initially the stamp

duty  afflxed  on  the  aforesaid  arbitral  award  was  Rs.   100/-;  however,

subsequently the Decree Holder paid the deficient stamp duty amounting

to Rs.25,850/- on 29.07.2026.

3.        Accordingly,  this  Court  raised  a  query  as  to  tlie  mechanism  for

payment of stamp duty on the arbitral award and the process of remedying
the deficit stamp duty, along with payment of any Penalty (if any), in light

of  the   Indian   Stamp   (Delhi   Amendment)  Act,   20102   and   invited

submissions of the parties to the present. execution petition as well as other

stake holders on the said aspect.

SUBNISSIONS

4.        Giventhe aforesaid backdrop, Mr. VikasMehta, tlie leamed counsel

appearing for the Decree Holder in the present case submitted that they

havepaidthereduisitestampdutyonthearbitralawardintemsofArticle

12 to Schedule 1.3 of the Act. It was further submitted that since payment

of stanxp duty is 'a curable defect, the need to impound under Section 33 of

] "Act" or "Stami. Act" akemativcly; exccpt Scl`cdille IA. thi8 Act is pnd mafama to tlle lndian Stamp Act 1899
' Schedulo IA 88 applicable in NCT of Delhi

OMp a3NF.) (cO") i 55c026 Page 3 of 130
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the Act or the payment ofpenalty thereof does not arise in cases where the

deficit amount is willingly deposited. According to him, once the adequate

duty stands deposited,  the  objective of the  Stamp Act i.e.,  collection  of

revenue  stands   satisfied,   hence,   there   exists  no  impediment  for  the

enforcement of the arbitral award.

5..       Mr.  Mehta urged  for harmonious  and purposive  interpretation of

both statutes. It was vehemently submitted that a strict import of the Stamp

Act will defeat the very purpose of the Arbitration Act.

6.        It  was  submitted  that  stamp  duty  becomes  payable  only  when

enforcement  of the  arbitral  award  is  sought.  Renance  was  placed  on

Mohini Electricals Ltd. v. Delhi Jal Board4 to s;homi:1 ti]at the Coun in

that matter was also seized with a similar situation whereby the Judgment

Debtor raised an objection that penalty was  not paid along with  deficit

stamp duty and hence the award was liable to be impounded. However, the

Court repelled the said objection by placing reliance on M. Anas#jJ¢ Devi.

v. A4. A4lo#!.* RcddJf, to hold that the Arbitration Act casts no duty upon

the Tribunal or the parties to  ensure that stamp duty is pald at the time

when the award is rendered; it is only when the award is to be enforced

under Section 36 of the Arbitration Act that the parties tiecome obligated .

to ensure that stamp duty is deposited. Therefore, in light of the aforesaid

decision, Mr. Meh!a averred that the arbitral award came to be acted upon

• 2021 SCC OnLlne I)el 3S06
S (2co3) 8 SCC 565
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forthefirsttimeintheseenforcementproceedings,whereuponitdeposited

the adequnte stamp duty.

7.        To  further  buttress  his  submission,  reliance  was  also  placed  on

PunitoBhardwdyv.RashmiJuneia6,wheredytiriscouitraliedonMohini

E/ccgiv.cds  /s«przz/  to  hold  thal  there  was  no  need  to  impound  the

instnimentsince.adequatedutywasalreadydaposited.TheCourtclarified

that an instrument may be impounded if the Court finds that an instrument

is insufficiently stamped; however, if the depr-ee holder deposits the deficit

duty  without  any  such  finding  of  the  Court,  the' award  cannot  be

impounded.   In   this   regard,   reliance   was   also   placed   on   S»ar"¢

Fabricators and Erectors Piit. Ltd. v. Bilt Gi.aphic Paper I*oducts Ltd.7

8.        It was  further contended that the del'ay in payment ofstamp  duty

was due to the pending Section 34 petition and the Respondent itself had

challenged the award, hence, it cannot, at this stage, raise an objection on

such delay.

9.        Mr.  Mehta highlighted  that there  exists  friction  amongst the two

statutes  and  their respective  timelines,  i.e.,  the  one-month  time  period

stipulated under proviso  (a) to  Section 32(3) of the  Stamp Act is not in

consonance  with  Section  36  of the Arditration Act.  Seetion  36  of the

Arbitration Act provides  that enforcement  can be  sought only  after the

` CMOO .640rm24 & CM. ^PPL. 6lz17rfl21erzo24 ae deddcd on 18.102024
' 2025;DHC:4591

OMP (ENF.) (cO".) 155cO26



Section  34  period  expires8,  and  that  stamping  is  not  a  requirement  in

Section 34 proceedings. In contrast, the Stamp Act requires duty to be paid

within one month  from the execution of the award, which means that a

decree holder ought to approach the concemed authority and pay stamp

duty even  before  the  last date  for filing  a  Section  34  objection  lapses.

Therefore,  according  to  Mr.  Mehta,  while  the  Arbitration Act  permits

stamping to be done at the later stage of enforcement under Section 36,

which  undoubtedly  is  more  than  one  month,  the  Stamp  Act  does  not

provide  such  relaxation.   This   inconsistency,   according  to  him,   does

violence to the Ai.bitration Act and therefore cannot be allowed to stand.

10.       In support of the aforesaid contention, Mr. Mehta placed reliance

on  Section  5  of the Arbitration Act  which  envisages  minimal judicial

intervention  in  the  arbitral process.  It was  angued that  the  objective  of

speedy resolution must be bome in mind and that the Stamp Act should

not be read in isolation. It was further argued that this tenet of expeditious

adjudication is present throughout Part 1 of the Afoitration Act, of which

Section 36 is also a coustituent. Therefore, even Section 36 proceedings

mustbeexpeditious,whichwouldbeimpossibleiftherigoursoftheStamp

Act are followed i.e.,  if an award is impounded for want of stamp duty

and/or penalty thereof.

8 34. Applicatlon for settlng aslde arbltral oward. - ."(3) An application for setling aside ny not be made

aner three monlhs have elapsed fron the date on which the party making that appliea(ion hnd received the art}iqra.I
awardor.ifaTcqueslhadbeenmadeunderscction33,fromthedateonwhichthatrequesthadbeendisposedofbyby
the arbind ulbunal:
Pprovided  lhat  if the  Couri  is  salisncd  that  the  applicant  was  prevented  by  8umcicut  cause  from  mckiag  the
application within .he said period of three mon(hs it mny cnlertain the application within a further I.erlod or thlrtv
fro but Do( thereaha.

OMp a3NF.) (OOMM.) i 55n026 Page 6 of l30
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11.       In this light, Mr. Mehta submitted that J» J[e.. J»/erp/ny Between

Arbitration Agreements under Arbitration and Conciliation Act,  1996

¢#d Stomp .4c4  J8999,  the  Supreme  Court  categorically held  that  the

Arbitration Act would prevall over the Stamp Act and the Contract A6t

since it is a special law and hence Section 5 therein must be given due

regard, which envisages minimal judicial intervention. It was averred that

while this decision was rendered with respect to  Sections  8  and  11,  the

underlying principle shall  also prevail at the  stage  of enforcement, else

such hyper-technical approach will defeat the purpose df the Arbitration

Act. .Otherwise, if Section 33  of the Stamp Act is to be strictly applied,

then the same would be applicable at the stages of Section 8,  1 1  and 34,

which is already held to be impermissible by the Supreme Court.

12.       It  was   also   emphasised  that  there   is  no  mandate  under  the

Arbitration  Act  requiring  deposit  of  stamp  duty.   Section  31   of  the

Arbitration Act was relied upon in this regard to submit that it was also not

incumbent on the Tribunal to  ensure deposit  of stamp  duty.  No  doubt,

Section 17 of the Stainp Act provides that the arbitral award shall be duly

stamped before or at the time of execution, however,  if the Act is to be

construed strictly, then it would be the Tribunal's duty to ensure that the

award is duly stamped. Accordingly, it would be the Tribunal that is liable
" 'h:       for prosecution under section 32 read with section 62 ofthe stamp Act. It

was again reiterated that Section 17 ought not tQ be applied strictly since a

' QOZ4) 6 SCC 1: cO23 SCC Oul.lne SC 1666

OMP 0INF.) (COMM.) 155&026 Page 7 of lso
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decree holder can only "act upon" or enforce an award till the time to file

an objection petition under Section 34 does not expire.

13.       Thereafter, Mr. Mehtareferredto the stampAct andplaced reliance

onSection42thereintosubmitthatthe30-dayperiodwasnotforstamping

but  for  a  different  pulpose  i.e.,  to  deliver  back  the  instnment  to  the

impounding   authority.   It  was   submitted  that  this  provision   is   titled
"Endorsenent Of instruments on which duty has been paid under sectious

3j, 40 or 4/ " and it does not stipulate the one month period for endorsing

an instrument under Sections 35, 40 or 41. Further, with respect to Section

33,itwassubmittedthatsincethedecreeholderhaspaldtherequisiteduty,

the question of impounding does not arise since no insufficiently stamped

instrunent  is  placed  before  the  competent  authority,  which  is  a  pre-

condition to Section 33 of the Act.

14.       It was  further submitted that proviso  (a)  to  section  32(3)  would

only be triggered if a party approaches the Collector for determination of

the duty payable under Section 3 1 . According to Mr. Mehta, it is a mere

legal  fiction  that  only  after  endorsement under  this  provision,  doe§  an

instrument become "duly stamped".

15.       It was reiterated that stamp duty is a curable defect i.e., it can be

paid at any stage and that the Stamp Act itself provides for such "cure". In

this  regard,   reliance  was  placed  on  Section  41   to   contend  that  the

component  of  penalty  may   be  waived   under  certain   circumstances

stipulated in the sald provision.

OMP (ENF.) (COMM.) 155Q026 Page 8 of l30



`A.

2026:6HC:`752o`

IE

16.       Thereafter,   leamed   Counsel   tcok   this   Court   to   the   pre-2015

amendment Arbitration Act whereby mere filing of a Section 34 petition

would operate as a stay on the operation and/or enforcement of the arbitral

. award. It was argued that to ask a party, who cannot enforce the award, to

paystampdutywouLdnotbeproper,justorfair.The2015AmendmentAct

was brou8ht for speedy justice, as is evident from the Statement of Objects

of the Act, therefore a strict coustruction.of the Stamp Act will deralL such

objective of the legislature. To implement otherwise, I\dr, Mehta argued,

would be cumbersome and adversely impact the efficacy of the afoitral

process since every time an enforcement petition is filed, the Court would

inquire into stamp duty, the award may have to impounded and forwarded

to  Collector,  who  would  thereupon  adjudicate  on  the  same,  and  such

adj udication is not time-bound.

17.       It was also averred that sufficient cause for the purposes of delay

and/or  limitation ought to  be  coustrued  in  accordance  with  the  statute

concemed.  In  the  present  case,  the  Arbitration  Act  is  a  special  law

providing  for  speedy  resolution  of  disputes,  hence,  ancillary  aspects

surrounding the process such as stamp`duty, should be implemented in that

light. Accordingly, Mr. Mehta called for hamony between the two statutes.

18.       I.astly, it was also argued that in the altemative, ifthe court deems

that the deeree holder satisfied the stamp duty at a belated stage, even then

penalty is not a.utomaticauy attracted. Instead,  it was  submitted that the
Court  ought to  examine  whether non-payment was  intentional  or not.

oMp qNF.) (cohn4.) i 55co26 Page 9 of 130



FLdi\ance was p+aced on  V{odof ;one  ldea  Tlelecom lnf irastructure  Ltd.  v.

ClliofControllingRevenueAuthorityL°.

19.       Per co»frz7,  Mr.  Digvijay Rai.  Ieamed  Standing  Counsel  for the

Judgment  Debtor  resisted  the  anguments  advanced  by  Mr.  Mehta  and

embhasised on  the purport of the  Stamp Act in black and white.  It was

contended that the Act and its scheme must be coustrued strictly since it is

a fiscal statute.

20.       At the outset, it was highlighted that the question isn't whether the

decree holder can subsequently pay stamp duty or not but the nldimentary

issue would be that whether mere payment of the deficit duty would be

sufficient to remove the statutory bar under Section 35  of the Stamp Act.

Mr. Ral stressed that the answer lies in the negative. According to him, it

is only after the arbitral award is forwarded to the concemed Collector and

penalty is paid along with deficit duty, can the defect be made good and

merely curing the deficient duty would not serve the pulpose and objective

•of the Stamp Act.

21.       It was also submitted that no doubt an arbitral award comes within

the ambit of the Stamp Act in light of the decisions in MOA/.»f. Efecgiv.ca/s

(sllpra)  and  lndsao  Construction  P`rfu  Ltd.  v.  Collector  Of Stamps]].

However, it was argued that mere subsequent payment of stamp duty does

not  cure  the  statutory  defect  especially  since  Section   17  of  the  Act

» MANurG]/igi7reo23; (2o24) 2 GL,R i4i3
`1 W.P.(C) 886R02l, as d€cld€d on 08.11.2021
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envisages that an iustrunent shall be  stamped before  or at the time  of

execution.  It  is  argued  that  this  means  nothing  except  that  the  afoitral

award must be'stamped before or at the tine it is signed, in Light of the

meaning of "execution" provided under Section 2(12)'2 of the Act.

22.       It was further argued that by way ofproviso (a) to section 32(3),

the mandate of stamping the instrunent tiefore or at the time of affixing

signatures,  is  extended  to  up  till  one  month  from  the  date  of  such

exeeution, 'After  expiry  of  such  time,  machinery  under  the  Act,  i.e.,

Sections 33, 35, 38, 40 and 42 would be triggered. It was submitted in this

regard that the time period under the Stamp Act pertains to execution of

the  instniment  and  is  not  restricted  to  enforcement  of an  iustrunent.

Therefore,   it  cannot  be   shifted   merely  because   Section   36   of  the

Arbitration Act provides a 3-month (and additional thirty days in certain

cases) window to file for enforcement of the award. Thus, the tine lines,

according to Mr. Rai, cannot be conflated or shifted as per the Arbitration

Act since the Staxp Act is an independent fiscal statute.

23.       With respect to the duty ofthis court under section 33, Mr. Rai

contended  that  this  duty  stood  attracted  the  moment  an  insufficiently

stamped award was placed before this Court and that such award must be

dealt in accordance with Sectious 33, 35 and 38 of the Stamp Act, as was

erfffroedinM:hiniElectricals(supra).

'2 (/2) "Eleciited"  and  `lelecutioD". - "executed.' and "exoutioD" used with reference to inatr`imenls,  incan
"8igned" al "rigmfure":

OMp a3NF.) (con04.) i 55c026 pi8ellofl30
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24.       It  was  argued that  Section  35  of the Act  imposes  a  bar  on  any

authority,  including this  Court,  from acting  upon  the  award unless  the

deficiency is cured,  For such remedy, the provision further mandates in

unequivocal terms that deficit duty and penalty must be.paid. According to

Mr. Rai, this position has been reaffimed in /» Re.. J»/erf)/¢y /saprm/.

25.       It was subndtted that reliance placed on MOAI.»z.,Efecm.cals /s«prm/

on  behalf of the  Decree  Holder  is  of no  avall  since  this  decision  is

distingui§hable on facts.

26.       Mr. Rai also sought to contest the reliance placed on section 4l by

the Decree Holder. It was submitted that the power to waive penalty under

Section  41  is  only granted to  the Collector  and  not  to  a  Court  of law,

therefore, tpe Decree Holder ought to approach the concemed Collector

for  such  exemption.  It  was  also  emphasised  that penalty  may  only  be

excused if the specific conditious stipulated under Section 41 are met.

27.       Itwas aven.ed thatthe respective timelines underthe stamp Act and

Arbitration Act are not contradictory, instead, they operate indapendently

of each other. It was argued that Section 36 of the Afoitiaton Act only

detemines when the arbitral award becomes enforoeable as a decree and

it  does  not  confer  any  exemption  whatsoever  from  the  independent

statutory requirement under the Stamp Act. Accordingly, it was submitted

that there exists no conflict requiring one statute to yield to the other. The

Stamp Act, in explicit terms, makes an award lial)le to be stamped within

oMp (ENF.) (cot\m4.) i.55Ao26 Png€ 12 of i3o
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one  month  of its  execution  and  this  chargeal)ility  is  not  dependant  on

enforceal)ility.

28.       It was  emphasised that the  Decree.Holder initially produced the

origival arbitral award without adequnte stamp and only thercafter cured

the defect by depositing the deficit portion, which is not permissible under

the Act. Therefore, Mr. Rai submitted that the Deeree Holder is statutorily

obligated to approach the Collector of stamps in order to remedy the defect

in stamp duty for the purposes of the present enforcement proceedings.

29.       In support ofhis submissions, Mr. Rai relied on stofe o/[4.P. v. P.

Lco¢ml   Devi:L3,   M/S   Agrouiral   Construction   Company   v.   Executive

Enginee[&4,  A.  Korupporira  PiLlal  v.  NallathambiL5,  M/s.  MV  Omnd

injectsv.UinnOflndiaL6,NeerofAryav.IhakeshAryot]7,M.P.Power

GeneratLon Co.  Pvt.  I,id. v.  Ausaldo, Energia SpsL8, Jitender Mohan

Mal{k v. Ravi Bl.ushan Mdik!9 , Eider Pwl Paging Limited v-Union Of

lndid° , Rajeswaran Nalr v. District Couector, Trivandrum2' and ln Re:

t"taplay (supya)22 .

30.       In course of proceedings, Dr. Amit Gcorge also ably assisted this

Court on this particular issue,

L' Q008) 4 §CC 720, Paras 16-19
1` Misc. Pedtion N®. 702 or 2026, Paras 7 - 1 1
'5 1999 SCC Onuiie Mad 931 Para 10
16 0MI. o£NF.) (C0rmL) 213reoz3 (Order dated ls.01.cOZ4)
17 2023 SCC 0nhane Del 7816, Pa].a! 8-9. 2246
1. 2016 SCC ODLhe MP 12126, I'a-.a8 20 & 21
]' 2008 SCC OI]niie Del 748, I'a]" 29 & 30
1. 2010 SCC Onldre DeL 410, Paru 6 -14
!' 2009 SCC Oi]Ifn. Ker 2436. I.areil 10 & 11
ZZ parae 38, 3948, as66 & 20S-206
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31.       Dr. George submitted that iustruments ought to be stanped before

or at the time of execution in view of Section  17 of the  Staiap Act by

plwimgrehiarmceonPlyusl.Aggarwalv.State(NCTOfDell.i)23andG.T:.M.

Builders & Promotors Pin. Ltd. v. State Of u.P.24

32.       Dr.   George  placed  reliance  on   U#o  Mz.»d¢  Zndd   v.   iReve»we

Dap¢rfue#¢J to highlight that proviso (a) to Section 32(3) precludes the

Collector   from   endorsing   an   iustrument   after  one   month   from   its

execution.

33.       Further, to highlight the procedure to be adopted after impounding

of an insmment under Section 33 of the Stamp Act along with limitatious

on the power of delegation exercised by a Judge of the' High Court under

Section 33(2)@) of the Act, reliance was placed on fpJe#dor fandbase

Ltd.v.AparmaAsl.ramSodeof6ardBlackPearlHotels(P)Ltd.v.Pland

„.ReJ¢#£&Of7.Furthemore,emphasiswaslaidontheunderlyingscheme

oftheActasheldbytheSupremeCo.urtinSee!*ararmaSrfetryv.Afo"¢/pr

£*crty2' to contend that Chapter IV of the Stamp Act is both mandatory

and regulatory and that the objective of the statute is to obtain revenue.

34.       Mr.   Jayant  Mehta,  leamed  Senior  Counsel  also  extended  his

valuable assistance to this Court in this respect.

Z. 2oo5 SCC onLlti€ De[ 242
2. 2020 SCC 0nLIDeAl] 10
Z$ 2023 SCC ODLln. Del 3598
2` 2023 SCC OnLln. Del 5148
" (Z017) 4 SCC 498
ae 2024 SCC ODLllte SC 2320

OMP (ENF.) (CO".) 1 55A026 Pagc 14 of 130
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35.       At the outset, Mr. Mchta reiterated that an arbitral award is indeed

an instrument within the meaning of the Stamp Act, however, the aspect of

stamping only becomes relevant when the award is sought to be enforced

at the stage of Section 36 of the Arbitration Act. Therefore, according to

hin, an arbitral award must bear adequate stamp duty for enforcement of

such  award.  In  this  respect,  reliance  was  placed  on M. 4«aswjJ¢  Devf.

(supra).

36.       Itwas submitted that while sectious 33 to 42 ofthe stampAct lay

down  a  mechanism  whereby  an  iusufficiently  stamped  award  may be

impounded and only upon payment of the deficit portion can the award be

admissible, however, this procedure is not absolute in light of Section 36

of the Stamp Act, which provides that if an insufficiently stamp award has

beenadmittedinevidence,inesamecannotbequestionedatalaterstage.

37.      It  was  also  submitted  that  non-stamping  of an  arbitral  does  not

render it void, it only affects its admis§ibility. Reliance in this regard was

phoed on M/s Tdrini Prased Moharty v. M/s Suhflag lron and Steel Cq.
Lnd.29

38.       Mr. Mehta emphasised that the consequence ofnon-stamping is not

the invalidity of the underlying instrument as it does not go the root of the

arbitral award so as to create an absolute bar on enforcement proceedings.

Inthisregard,itwassubmittedthat/»'Re../»le7iptry/szfpra/categorically

" 2026 INSC §66

^   I'  W            OMP (ENF.) (COMM.) 155ft026 Page 15 of l30
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held that stamp duty is a curable defect and the effect of not paying duty

or inadequately paying duty renders an award inadmissible and not void.

This    position    has    been    reaffirmed   in'   Jrri.stif cwfrfef.   £AaFi»z¢    v.

Bhagwandas Sharma3°.

39.       It  was  also  contended  that  Section  31   of the  Stamp  Act  is  an

enabling provision whereunder parties may seek opinion of the Collector

on  the  requisite  stanp  duty,  however,  this  provision  is  not  mandatory.

Further, Section 32 lays down the procedure to be followed once a Section

3 1  application is preferred. Proviso (a) to Section 32(3) bars the Collector

fromendorsinganinstrumentafter30daysofexecutionoftheaward.This,

according to Mr.  Mehta, is not to be construed as a bar on parties from

depositing stamp duty without recourse to Section 3 1 .

40.       The  learrled  Senior Counsel  submitted there  might be  situations

whereinthearbitralawardisvoluntarilysatisfiedwithoutitbeingenforced

under Section 36 of the Arbitration Act, then the question of stamping will

altogether not arise for adjudication before an executing Court. Reliance

was phaed cTn Mohini Electricals (supra).

41.       Mr. Mehta further sought to draw a parallel with section 49 ofthe

Registration Act of 1908 by contending that unlike the Registration Act,

no absolute bar exists in the Stamp Act and even Section 49 permits use of

the instrument for a collateral purpose.

S. Clvil Appeal No. 3476/Z026. rendered on 23.03.Z026

oMp (ENF.) (COMM.) i 55fao26 Page 1 6 of lco
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42.       Reliance  was  placed  on  ZJ¢rz.  Om  ]4gg«r»)edv. ZlydrusA3',  and

Asliok HLunal Capital Bullders v. Stote32, to co"tend that the Stam:p Act

does not envisage impounding a copy of the award. It is only the original

which  can  be  impounded  and this  Court  does  not bave  the  power  to

summon the original instnment in case a copy is filed.

43.       The leamed senior counsel also advanced that one should not miss

the  woods  for  the  trees,  i.e.,  if every  award  is  to  be  presented  to  the

Collector for determination of stamp duty, it would dilute the purpose of

the Arbitration Act of ensuring speedy justice and it would only result in

delaying enforcement proceedings. It was emphatically stressed that if the

same  is  allowed,  it would become a tool  in  the hands  of unscmpulous

Judgment Debtor§, as it would give them another ground to delay and/or

escape liability.

44.       In   an  attempt  to  harmoniously  read  .the   Stamp  Act  and  the

Arbitration Act, it was sublnitted that J» JZc.. J"fexp/¢y /s«prm/ provided

that Courts were not required to deal with the issue of stamping at the stage

of granting interim measures under Section 9. Therefore, according to hdr.

Mehta, it follows that a Cout in enforcement proceedings can consider

issuing interim measures of protection to preserve, protect and secure the

subject matter of the award as well.

'` (2007) 8 SCC 514
'2 2009 SCC Oplche De] 26Z6
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ANAIJYSIS AND REASONING

45,       I  have  heard  the   ardent  submissious  of  the  leamed  Counsel

appearing in this matter. The Court also extends its gratitude to Mr. Jayant

Mehta and Dr. Amit George, who extended their valuable assistance on

this subject matter at the request of this Court.

46.       There is no doubt as to the proposition oflaw that an instrunent

must be duly stamped before or at the time of exeeution as per Section 17

of the Stamp Act and the sald time-period is extendable to a month after

the  execution  of such  instnment as provided by proviso  (a)  to  Section

32(3) of the Stamp Act.

47,       It is also equally settled that an arbitral award is an "instrument"

under  the  Stamp Act.  Therefore,  for  the  pulposes  of enforcement,  an

arbitral  award  must  bear  adequate  stamp  duty  in  accordance  with  the

provisious of the Stamp Act.

48.       However, with respect to enforcement ofatbitral awards, this cout

has regrettably observed a growing trend where the mandatory nature of

payment of stamp duty at the stage Of enforcement has been diluted. A

substantial  number  of enforcement  petitious  under  Section  36  of the

Arbitration  Act  have  been  filed  before  this  Court  with  inadequntely

stamped   arbitral   awards.   Thus,   a   very   significant   issue   arises  .for

consideration with respect to paylnent of stanp duty on arbitral awards

sought to be enforced and the implicatious of non-payment thereof.

Chn (ENF.) (COMM.) i 55&026 Page 1.8 Of 130
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The lssue

49.        As noted above,  this  Court has  observed that  controversy  arises

when   the   Arbitration   Act   and   the    Stamp   Act   operate   together.

Misintexpretation of judicial precedents and the statutory provisions also

adds fuel to this fire, thereby giving rise to significant legal and practical

issues. Therefore, this Court aims to arrive at a certain degree of harmony

so that these statutes do not overshadow each other but exist in cohesion.

50.       While a decree ofthe court is enforccable from the day it is made,

an arbitral award, which must be enforced as a decree as well, becomes

enforceable only after three months (and additional thirty days if sufficient

cause is shown) from passing of the award in light of Section 36 of the

Arbitration Act.

51.       The controversy further thickens in light ofthe legal position that

the objection of insufficient stamp duty on an arbitral award is premature

for  setting  aside  the  award  at  the  Section  34  stage.  M.  4»¢sw)J¢ Z)evf.

/sxproJ  explicitly  provides  that  insufficient  stamp  duty  on  an  arbitral

award   is   not   an  impediment  in   Section  34  proceedings  under  the

Arbitration Act.

52.       Thus, the problem arises at a subsequent stage, i.e., under section

36 for the enforcement of an arbitral award.

53.       More often than not, this leads to a practical problem that by the

time  Decree  Holders  reach  the  enforcement  stage,  the  award  is  still

onm o3NF.) (COMM.) 1 55c026 Page 19 of l30
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insufficiently   stamped,   which,   even   if  curable,   is   undoubtedly   an

impediment for enforcement proceedings.

54.       Accoldingly,   to   remedy   this   defect,   a   Decree   Holder   may

subsequently endeavour to make good the insufficient stamp duty when it

seeks enforcement of the albitral award, however, this comes at a belated

stage, i.e., beyond one month from execution of the instrunent/award, as

required under the Stamp Act.

55.       Therefore,   the   aforesaid   position   begs   the   question   whether

unilaterally  depositing  the  adequate  stamp  by  the  Decree  Holder  at  a

belated stage, i.e., by circumventing the payment of penalty as envisaged

under Sections 35 and 40 of the Act, is permissible and sufficient to cure

the  defect  for  the  pulposes  of enforcement.  Some  ancillary  questious

would be whether this Court is empowered to do away with the penalty

component and as to whether this Court is necessarily bound by Section

33 of the Stanp Act or not.

56.       Cousequently,  to  bring  quietus  to  triis  issue,' this  Cout  finds  it

imperativetoreiteratethelegalfirmeworkgovemingstampdutytoensure

procedural compli ance, statutory `adherence, and to eliminate fundamental

threshold objections to the enforcement of an arbitral award.

57.       For this pulpose, I shall aim to balance out the interests ofparties

and their autonomy, as safeguarqed under the Arbitration Act along with

the fiscal obligatious under the relevant Stamp Act.

OMP (ENF.) (CO") 155C026
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S8.      Tbe  Supreme  Couct  in  Haoneed  Johqran  v.  Abdul  Salam33,

cautioned that while the import of the Stamp Act is fiscal gain for the State,

nevertheless, it need not be used as a meaus to defeat the operation of

another statute operating in a different sphere, In Dr. CAi.ran/.z. £¢/ @J d}.

Z,Rs.  v. H¢ri Das 0/ dy LRs.", the Supreme Court cautioned that the

Stamp Act is not to be used as a weapon of technicality by a litigant to

defeat the. case of his opponent.

59.       That  said,  my  focus  in  this  endeavour  would  be  to  avoid  any

interpretation  or  inference  which  may  do  \inwarranted  violence  to  the

statute or lead to absurdity or destroy the legislative intent behind it.

Arbitration and Concittatiore Act of. 1996

60.       It is  evident from Sections  5,16  and  19 that the Afoitration Act

envisages  minimal judicial  intervention  and preserves  autonomy  of the

ppartiesandthatoftheAIbitralTribunal.

61.      While Section 34 lays down specific grounds to assail an arbitral

award within three months from the date ofreceipt of the award35, Section

36 provides for its enforcement. Section 36 is raproduced thus:

'' (2ool) 7 SCC 573 : 2ool §CC onlfro SC .44
9` (ZcO9 10 SCC 746
35 34. Appucatioii lor setting aside arblfro] oward.- *.. (J) An apptication for sctting aside lnay not be made
aflcr three month8 have elap8ed from thc date,on whicli !he party making that appljcai ion had recei`nd the arbitral
aunrd or, if a request hed been madc under 8ectiori 33, froll] the dace on which tl]at request had beeti dispesed of by
tho atitral tibunl:

bv  suffioient  cause  from
lication within a fiiTther I)a

Providod  that  if the  Gour.  is  salisfied  that  the  at)Dli
amlicafionwithinthe8aldDedodOfthrcemmonthsitm
da`rs. but not the] _fteT

Onff aINF.) (COMM,) i 55c026 Page 2 1 of lso



62.

"36. Erforcemei.t.+1) Where lhe time fior making an applicaton lo

set aside lhe iirbitral oward under seclion 34 has expired, then. subject
to  the provisions  Of sub-sectton (2), sueh c[ward shall be erforced in
accordance with lhe provisious Of the Code Of Civil Pracedure. 1908 (5
Of 1908). in t]ve same rrlanner as if it were a deoree Of the Court.

Q) Where an application to sel astde lhe arbitral oward l.as beer.filed
in the Court under section 34, lhe fiiling Of such an appltcation shall not
by itseif render that oward unerforceable, unless the Court grants an
order Of stay Of the operation Of the said arbitral oward in accordance
with the provisions Of sub-section ¢), on a separate application made
f ior thal purpose.

(3)  Upon filing Of an application under sub-sectlon (2) for stay Of the
operation  Of  the  arbitral  oward,   the  Courl  may,  subject  to  sueh
conditiorts as il may deemfilt, grant stay Of the operation Of sucl. award
f;or reasors to be recorded ln wriling:.

Provided  thal the  Court  shall, while  considering  the  applieation for
gram Of stay in the case Of aJ. arbitral c[ward fior payment Of money.
have rfure regard to the provisiors far grant of s[ay Of a money decree
under the provisiou Of the Code Of civil Procedure.1908 (5 Of 1908).

Provided further that where the Court is  satisfied lhat a  Prt:ma /;acie
case is nrade oul lhat,-

(a)  the arbitration agreement or contract which is the basis Of the
oward; or

fo) the malchg Of the a:ward,
was induced or effected by fironrd or corru:ption. it shall stay lhe oward
uneonditionally pending disposal Of the challenge under section 34  lo
the oward.

Explanation.-For the re:rnoval Of doubts, it is hereby clarif ied that
ihe_ above proviso shall  apply to all  Court cases  arising o.It Of or in
relation to arbitral proceedings. irrespective Of whcther the arbitral or
Court    proceedings    were    conrmenced    prior    to    or    afler    lhe
c_o_pTepcepeent Of the Arbitration and Con6ihation (Amendinent) Act,
2015  @ Of 2016)."

It is evideiit from the Oforesaid provision that once the window to

file  an  objection  petition  under  Section  34  expires,  an  arbitral  award

OMp (ENF.) (COMM.) i 55ra026 Page 22 of 130



• becomes enforceabLe akin to a decree of the Court in accordance with the

Civil Procedure Code of |9o836.

63.       In this hight, it is trite that an instn;ment sought to'be enforced must

be adequrately stamped in terms of the applicable Stamp Act. However, the

question remalns as to ]]thgE the said dbligation has to be fulfilled,

64.       The Indian stamp Act of l899 was  enacted to seoure revenue on

certaln  instruments  executed within India  or executed out of lndia  and

received in lndia. It is a fiscal statute and hence, it is mandatory in nature.

Accordingly, it must be intexpreted and constn]ed strictly37.

65.       There  is  no  quarrel with the position that  an  albitral  award is  a

chargeable  instrument  for the  purposes  of this Act,  as  is  evident  from

Article 12 read with Article  15 to Schedule IA38 which stipulates a 0.1%

¢d iAa/lore»I rate of stamp duty on albitral awards. It is also clear that such

duty  must  be  paid  on  the  principal   amount  excluding  the   interest

component in view of Section 23 of the Act39.

StanL) I)utv and Secfron 34_ of_the Arbtwion Act

66.       Before delving further into the statnp Act itsel£ I deem it relevant

to iron out the legal position, insofar as its application has been altered by

judicial precedents.

36 .qc„ herfufror
•7 Hindr8m Steel Ltd. v. Dilip Cormction Co.. q969) 1 SCC 597; Hameed Joharan v. Abdul Salan, (2001) 7
SCC 573;  h Rc:  Inteq)Iay Bctwecn Arbitration Ag[eenentB under Afbitrndon and  Conciliation Act.  1996  and

3s.`Hanng#gdrc&+rf&ci:i:;i3cLsgoc]Ooubcsci666
3' 23. IDstruneDe8 re8ervibg lbte"t.-Where inteoesl i8 cxpressly mnde paychle by the tems Of an in8tnment,

8uch instfunent shall pet be chnged]le with duty hicher thai] that with which it woqld ha`re bcen chngeable had
no mention of interest beel) made therein.
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67.      The supreme court in „. t4»¢snyd Devl. /sziproJ, was seized with

the question of adequaey of stamp duty on an arbitral award in Section 34

proceedings  under  the Arbitration Act.  One  of the  grounds  undertaken

therein  to  assail  the  arbitral  award  was  that  it  was  inadmissible  and

unenforceable  for  want  of  proper  stamp  duty  and  registration.  The

Supreme Court held as follows:

"4. After we heard the matter, we are Ofthe view that irl the present case

tl.isissilewasnotrequiredtobegoneintoatthestageOftheproceedings
under Section 34  Of lhe Act. In fact.  this issue was pren'.ature at that
stage. Section  34 Of tl.e Acl proiiiides f;or setting aside Of the a:ward on
lhe grounds eniLmerated therein. It is not in diapute that an application
fior setting aslde the oward would not lie on any other ground, which
is nct.erlumeraled in Section 34 Ofthe Act. The questlon as lo whether
the oward is required to be stamped and registered, would be retevant
or.ly when the pardes would ftle the oward fior ds onforcerment urlder
Section 36 Of tlie Act It is at this stage the parties cari raise objeelions
regarding  its  admissibility  on  account  Of rlon-registration  and  rron-
stamping under Section  17 Of the Registration Act. In that view Of the
mauer,theexereiseundertakentodecidethesaldissuebythecivilCowl
as  also  by  the  High  Cout  was  entirely  an  exercise  in futility.  The
question  whelher  an  oward  requires  stomping  and  registration  is
wlthin the anlbit Of Section 47 Of the Code Of Civu Procedure and not
covered by Sectton 34 Of tf\e Act.

5. For lhe aif;oresaid reasons, the judgmenl under challenge deserves to
be set aside. Cousequerltly. it is set aside.

6. .The appeals are. accordingly, allcrwed. Since the High Court has not
dealt with other objections raised under Sectton 34 Of the Act, we remil
the matter to the High Court to decide the same. W4e mcke it clear that
tqe issue wilh regard to the stamping and registratlon Of the owed or
docunenla:hon thereof; it would be open to the parties to raise the same
b_eif erf_thf 9ourt at lhe stoge Of proceeding under Section 36 If the Act.
The High Court may decide the matter expediliously arid als; consider

qp;y inte_riT. prayei. wl.ich may be nnde by lhe parties in the appeals.
There shall be ro order as to costs. "

(emphasis su|)plied)
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68.       It is thus evident from the above excerptthat the court went on to

hold that the question of adequate stamp duty was not one of the specific

grounds` stipulaled under Section 34 to set aside an award and hence was

premature for the purposes of Section 34. Instead, it was held that in view

of Section 47 of the CPC, the question of adequacy of stamp duty would

be relevant at the stage of enforcement of the award under Section 36 of

the AI.bitration Act.

69.       Thereafter,   a  coordinate  bench  of  this  Court  also   raised  the

aforesaid  question  soo  xpofo  in  Section  34  proceedings  in  EI.dcr PW{[

Pagivg Ltd. & Eider PWI Communieatious Ltd.. v. U014°. The le"ed

Single Judge  analysed Sections 33,  38  and 40 of the Indian Stamp Act,

1899  and  placed  reliance  on  the  decisious  of the  Supreme  Court  in

doverrmeat  Of  A.P.v. P.  Laxmi  I);FL   and  Ram  Rattanv. Bajrang

Z,a/2,  which respectively provide that the Court under Section 33 of the

Stamp Act is duty bound to impound an insufficiently stamped instnment

and that no discretion can be exercised in this regard. Drawing from these

judgments, the ieamed Single Judge observed as follows:

" 8. In vie:w Of the Oforesald judgments, and the provision Of Section 33,

this Cout is drty bound to mandatorily impound the Award which is
unstaped. As per the Schedule lA Of the Slamp Act, as appticable to
the Delhi ai. Award as |ier Ardcle 12 is to be stamped with the stanp
drty as applicable to a Bond undei. Article  15. A cotyoint reading Of
A}.tieles 12 and 15 shows lhal lhe Award has basieally to be stomped at
2%oOfthevalueOfclaims.InthefactsOftliepreseutcase,whentheclaim
Of the Petiticher was f;or Rs  1325 crores, 2% Of this anount comes to
26.5 crores. It is only on aceout Of the deliberate act Of the petitioner

" 2010 SCC 0pLID. I)el 422
`' (2008) 4 SCC 7Z0
ca (ig78) 3 SCC 236
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in faiting to provide the necessary stanp papers to the arbitrator, lhat `  .
theAwardhadtobewrittenonaplalnpaperarldherlceperaltyhasdso
to be paid. Tten times the penalty Of R;s 26.5 crores thexp/iore would come
to Rs 265 crores per Award. prima facie, and subject to lhe decision Of
Collector under Section 40, Of the Stamp Act. the totol Of the Oforesaid
two qmounts is the anount which would be payable by the petitioney
bofore the Award can be looked into by virtue Of the provision Of Section
33 Of llle Slamp Act. `.

70.       The counsel for the petitioner contested the s„o »Io¢!f inquiry in

light of the binding precedent laid down  in A4: 4imEsigrfl Deid /3iprq),

which was dealt with by the learned Single Judge in the following malner:

" 10. In my opinion, though the observatious in para 4 Of the Ofcrresaid

judg7nent seem to go in f iavour Of the petittoner, however, Ihis i.Iden.ent
is of a Ber.ch of t\^io ludpes of LheLyear 2003 qnd whereil. the earller
iudtment Of lhree JudE!es in the case ol. Ra±i±_R_atlan_LS_uDra). which
hoLds  tl.at  imDoi.Iid}nqlis_m_en_ds±o_ty_h_as__ne_1_been  considered.  A
deciston of t]Ie SuDreme Courl of a three`]udge Bench tlrer_alts_aver
the  dectsion  of a  two-)udL!e  Bench vide Unton  Of lndia v. Raghubir
Singh. (1989) 2 SCC 754. Further. there is now a later 2009 decision
of the  SuDreme  Court wherebv the  ilrovision  of S@edon__33  of the
SteniD   Act   I\as   been   held   to   be   mandatorv   viz.   oif p.   Laxmi
Devi (sxpra).  The  asoect  of Whelher the Drovision  of' Section  33  is
Directorv or mandatorv .iras nol constderod bv the Sut}renle Court in
the case of M. Alraswa l)evi's case (sui)ra). ond iii f;act. Section 33 of
the S¢tmi. Act has not even been adverted to in the said iudrment. The
Saprerle Court in the case Of N. Bhargavan Pillai v. State Of Kerala,
Q004) 13 SCC 217 has laid dowi'i thal wlien al.v iudriiler.t. even Of aSL-Lqu#b.Lcaa_~.#=:=ct~±r~T~Hof£#E\paan-an
14 Of the judgment in the case Of M. Bhal'gava:n Pillal is relevaat and
the same reads as under:

"14.   Con.ing   to   the  plea   relating  to   benefits   under   the

Probation Act. it is to be noted that Section  18 Of the said Acl
clearly rules  out  appllcatton  Of lhe  Probation Act  lo a case
covered ilnder Section 5Q) Of the Act. Therefore, there is no
s.ubstqrlce in tl.e accused-appellant's plea relating to grant Of
benefit under the Probation Act. The decision in Bore Gowda
case 2 does not even indicate that Section 18 Of t:he Probation
Act was laken note Of ln view Of lhe specific statutory bar che
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vie\^i,   if  any,   expressed   without   analysing   the   statutory
provisi'onccinnct;nourviewbetireateddsab-indingprecedeht
and al lhe most is to be cousidel.ed as having been rendered
per incuriam.  Looked at from an:y  angle,  the appeal is  sans
merit and deserves dismissal which we direct. ..

¢aphasis supplied)

11. Tl.ere is another reason, in my opiniorl, wky the decision Of M.
A:nasizya Dewi's case does not apply to the facts Of the present case and
hence  may  r\ol  be  binding.  This  is  because  fiacts  of each  case  are
difT;ereut and it is now settled lmo that dirference of even one vital ffact
would change the ratio of a iudErment. The Coustitution Bench Of the
Suprene Court has said so in the case Of padma Sundara Rao v. Slate
Of Tamil Nadu, (2002) 3 SCC 533` para 9 Of this judgmeut is relevant
in this regard and lhe san.e rcads as under:

"9.  Courts  should  rot  place  reliance  on  decisiorrs  wilhout

disc:ussing as to how the fiactual stluation fits in with the fact
situation Of the decision on which reliance is placed. There is
always peril in treating the words Of a speech or judgmem as
though they aie words in a legislative eiractment, and it is to
be remembered that judicial utlerances are made in the setting
Of the f;acts Of a particular case, sald Lord Morris  in British
Raltways   Board v. Herrington 9.   Circums€antial  f ledbility,
oneedditionalor.differentfactmaymakeaworldofdifference
between conclusions in two cases.

(unddrithing added) "
***

14. Finally 1 rnay add tha:t w:hereas ti[l recently the Award was to be
stamped  only  on  a fixed  nominal  amounl  Of stamp  duty  Of Rs  75,
however this position has cl.anged inasmuch as Article 12 Of the Stamp
Act with respect to the state Of Delhi was anended w.ef firom the year
2#n#awn%we%dEtothebe£#ptoedmtlh"%dhv#lebregsdt#mep%go#

Of the  value  Of the  disp:utes.  I Drin.a  fiacie f;eel  that  if a  litipant  is
deliberatelv  allowed  to  froat_1ke_r_cawiremerlts  of Dctirmant  of the
necessorv stamD dutv as pet_Aatcles 12 and 15 of the Stamo Act as
aDiiucalile to DelhLltl.ei* the iatendoi. of the ledslatelre ln requirin£
oairment of the hls!her stml.|) dzrty_wi!l be sct at nou£I.t in cases whereonofifE#_itde,Hrty_E5ha=#RE
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of. execution. whereas tn th_es_e_c_ases wheTe the claims are dlsmissed.
there is in fect i.o issue of executiL]n at alt. "

(emt]hasis suDi]lierf)

71.       Thus,  the  leamed  Single  Judge  observed  that fl41.  <4#aswii#  Dewi.

/swpraJ was not binding in view of the decision of a larger Bench and one

other more recent Supreme Courtjudgment rendered on the same issue. It

was also held that W. 4»aswy¢ Dev.. /sapr¢/ was per z.nczfr;'czm as per the

ratio in JV.  BAarg¢v¢# P}.//al. /s#pro/ since it did not directly advert to the

relevant  provisious  of the  Stamp  Act.  The  leamed  Single  Judge  then

proceeded to distinguish the decision on facts from the case at hand before
him.

72.       It was further reasoned that there may be cases whereby there is no

enforcement  of the  arbitral  award  at all  and therefore,  to  hold that the

requirement of stamp duty may be done away with at the time of Seetion

34 proceedings is a view which overlooks the intent behind levy of stamp

duty in the fust place.

73.       In  view  of the  foregoing,  the  leamed  Single  Judge  deemed  it

appropriate  to  frame  certain questious  for the  consideration of a  larger

Bench of this Court. These questions are raproduced as thus:

"(i)   Whetl}ei.   a   Courl   carunct   exercise   power   Of  impounding   an

uustamped _or  an insu!fficiently  stamped document,  although.  it is  so
enpowered under Seetion 33 Of the Starxp Act, 1899 and also as so held

ky  the  §uprelne  Courl  in  the judgnei.ts  Of Governmenl  Of A.P. v. P.
I:r~ayD_ri.. .Q008) 4 SCC 720 and Ra:I'n Ratton v. Bajrang Lal, (1 978)
3 SCC 236 because such power can only be exercised al the stage 6f
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enforcing  ,Of  the   Award  under   Section   36   Of  the   Arbiti.ation   &
Conciliation Act,  1996?

fi\i)   Whether  the  decisivn  in M.  Anasnya .Devi v. M.  Manik  Reddy,
(2003)  8  SCC  565  takes  oniay  the  power  Of tl.e  Cou]1  to  impound
insuffi.cient or unslamped documents under Section 3 3 Of the Stomp Acl
if tl.e Court seeks to suo moto exercise the power, and which is, in fiact,
a duty Of the Cour[ as per Section 33 Of the Stamp Act and the Of;oresald
jndgments  in  the  cases  Of Govt.  Of A.P. v. P.  Laxrrit  Devi andRam

Rattan v. Bdyrang Lal (supra)?

(iii) Can the decision in M. Arrasaya Dewi (supra) apply where a clalm
petition inclnding one fior recovery Of a irronetory orrourlt is dismissed
and   there  would   therofore   not  arise  any   question   Of  execution
proceedings Of such an Award and therefore also the require:ment Of
cousideration  Of this  issue  Of the  requlrement  Of stcrmp. drty  on  the
tward at tl.e stage Of execution?

(iv)  Is  lhe  decision  Of M.  Anasaya  Devi,  which  has  beerl  rendered
without coasidering the relevanl provisiorls  incleding Section  33.  38
and 40 Of the Stamp Act,  1899 is per inourriam as per the ratio Of the
decision  Of  the   Suprene  Court  in N.   BI.argavan   Pillalv. State   Of
Kerala. (2004)  13 SCC 217?

(v)  Will  such  interprelation  Of Seedon  33  Of the  Stamp  Act  that  the
requlrement Of impounding Of unstamped 4ward can be taken only al
the  execution  stage.  not  negate  the  intel.tion  Of  the  legislatw.e  in
amending Article  1 2 Of the Stan|) Act whereby the stomp drty on the
Award was enhal'Iced from afixed lump surn ru}minal a]'noum to an ad
valorerl'I dity Of 2% Of the value Of the claims? "

74.       These questious were placed before a Division Bench ofthis court,

which called for the opinion of the Collector of Stamps on the issue.

75.       The collector of stamps placed reliance on a decision of another

Division Bench of this Court in A4/s R8jasfrfe¢" Bwf./dei. v.  Uor & Ors.`3,

13FAo(OS)46/197l,dcadedonol.09.1980
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whereby  it was  clarified  that  stamp  duty  ought to be  paid  on  awarded

amount and not the amount so claimed, in the following words:

"8. Another objection raised was that the stcimp paper did ,r.ol bear a

proper stamp. Item 12 Of schedele 1  to Stamp Act provides that where
the amount o.r oward does not exceed  1,000/-the sane drty as  Bond
pro.1 5) f;or such anount is to be pald. Now iten'I 15Qond) provides ilut
wl.ere the amount or value does not exceed Rs.  100/-. 2 arlnas stanp is
lo  be paid.  In lhe presenl case no  crmount has  been aviiarded,  and a
stamp Of evei.  2  annas would  have been suncient.  Mr.  Aggarwal Of
course, however. suggests that as the claim Of the appellant was over a
lakh  Of rupees  the  stamp  duty  should  have  been  calculated  on  that
amow'It. Wefind the argument ururecaptable. The oward has [o bear the
stomp` drty wLth rrference to lhe amount owarded and rlot the clairned
amourlt. Award was lherof ;ore properly staped. "

76.       By  plz\cing  rehiance  on  Mrfs  Raifasthan  Builder  (supra),  the

Division  Bench  opined  that  the  leamed  Single  Judge  did not take  into

consideration the aforesaid ratio which essentially rendered the questions

so referred pw7ie/y acade"z.c. Accordingly, the Court remanded the matter

to the leamed Single Judge.

77.       Therefore,  the  questious  prefened  by  the  learned  Single  Judge

remain unanswered on account of the decision in A4/s JzajasfAan B«z./dcJ'

/swpm/, which notably pertains to the pre-amendment Arbitration Act of

1 940.

78.      Subsequently, a co-ordinate Bench took a divergent view inn41. Sous

Enterprises (P) Ltd. v. Suresh Jagasial4 wi:th respect to the ITrdro o£ M.

Anasuya Devi (supra) , as follows..

4. 2o|| SCC OnLIIi. I)el 82
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"10.The    1.ecent   jndgment    Of   the    Supreme    Court    inAnasaya

Devl (supra) cannot be brushed aside as per-incuriam or as sub-stlentio
on the provisious Of the Stamp Act. The Suprerme Court was very rmch
consctous Of the  said provisions  and it is nct as if il pi.onounced the
jedgment in ignorance Of the.sarne or that the provisions Of the Slamp
Act  have  been  given  a  go  by.  What  the  Suprene  Court  has  held,
exanwhing the scheme Of the Arbitration Act,  1996, is that the objections
on account Of deficiency in slamping and registration fall outside ll.e
ambit Of Section  34  Of the Acl.  11 is not as  if  the  Sapreme  Court  by
edopting the sald procedure has contravened the mandatory provistong
Of the Slamp Act; it is rlot as if benefits have been permitted to be derived
under an irlsu!f f lciently stomped oward. The Suprene Coui.t however has
held that the said objection has to be laken at the tine Of enf;orcen'Ienl
Of the crward. In iny hunble opiulon, this is but a pragmatic approach.
The common thread running through the 1996 Act is Of expediency. If
obif ectioas  under  the  Stanp  Act  or  the  Registration  Act  were  lo  be
permitted to be lcken at the stage Of Seclion 34, it would indefinitely
delay the disposal Of the said p:roceedings. The Sapreme Court thus held
that the objectious under Sectton 34 be decided expeditio:usly withoul
rof;erence to tl.e said pleas. In this marmer. the rights Of persous agaiust
whom the oward is pronqunced have been preserved. If they are able to
eslablish that on account Of irrsuffiieierny in stamping Of the award or
`non-registration Of the crward, the person in whose f;avour the sane is
made is not entitled to benofil thereof the oward would not be erfbrced
agaiust them. 1, therof;ore. do not find any merit in the coi.tention Of the
pelitioners Of the oward being liable to be sct aslde for the sc[id reason
and the scune is dismissed. ''

79.       More recently, a Division Bench ofthis court in IVCssugrrs £!d.

& A#r.  t?.  J'EC £Id`5,  placed reliance  on 441. .4w¢swjJ¢ DetJI. /s#prmJ  by

holding thus :

" 1 I . As riglrty rroted ky the learned Single Judge, inswgiiciency, if any,

concerning stamp duty, is an aspect which gains legal signifeance only
at a stage Of erforcernenl Of tl.e oward i.e., the exeou:tion.

12. As far as  lhe right Of a litigant to challenge an award within_ tpe
prescribed  period for  lirnita!tion  is  coneerned,  it  gets  lriggered  the
moinent the oward is rende]nd.

¢ 2024 SCC 0oI^iie De] 2252
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13` The learned Single Judge. in o:ur view, has rightly apprectated lhe
princtples emmciated by the Supreme Court in M Anasnya Devi v. M.
Manik Reddy, (2003) 8 SCC 565.

14. The sald jndgment Of the  Sapreme  Court,  in no uncertain terriiis.
states that inswf f lcieney Of stomp drty is not one Of the gi.o:unds provided
in Section 34 Of the Act fior setting aside tl.e oward and therof;ore, this
aspect Of the matter. as observed hereinabove. will have weighi only at
a stage when an execution action is filed for erfercement Of the a:i^iard
by taking recourse lo the provisious Of section 36 Of the 1996 Act.

15. Therofore. the submission advanced by Mr. Kalra and Mr. Klslay
lhat the trlgger powi fior commencing Of linitation as prescribed under
Seclion 34 Of the  1996 Act would be the date when the oward bearing
the requisite stcimp duty was served is completely untenable. "

80.       Therefore, the position of law as enunciated in M. i4ilas&ys Dcvi.

/swprm/ echoes till today.

81.       In my considered view, the words employed in M. A»"sny« Dcv7.

(supra), "The question as to whether the c[ward is required to be stamped

and registered,  would be relevant only when  the parties  would file  the

oward for its  enif;orcenent under Section  36 Of the Act'`. carmct, in any

manner, be construed to mean that stanp duty was not required to be paid

at the stage of Section 34 or that stamp  duty may only be paid when a

Decree  Holder  files  for  enforcement.  In  fact,  the  Supreme  Court  has

merely deferred the time to take such objectious regarding the payment of

adequate stamp duty tp the stage of enforcement only. According to this

Court, these words o#/y mean that insufficient stamp duty is not a ground

to set aside an arbitral award under Seedon 34 of the Arbitration Act and

»o}foz.ng  more.  The  Supreme  Court has  not,  in  any marmer,  created  an

exception to Section 33 of the Stamp Act.
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82.       Instead, it is the misinterpretation ofthis legal position, in my view,

that has led to the instant aberration of non-payment of adequate stamp

duty on the arbitral awards at the envisaged time, thus leading to a situation

wherein these awards remain insufficiently stamped at the enforcement

stage.

83.       Therefore,  the  anomaly  existing  today  is  that  while  Courts  are

proscribed from inquiring into adequaey of stanp duty at the Section 34

stage,  the  issue  of adequate  stamping  of an  arbitral  award  beeomes  a

question  for  enforcement under  Section  36.  However,  this  comes  at  a

belated stage as per the Stamp Act.

Stani7 Dutv and Section 36 of the Arbitredoii Act

84,       Having delineated the legal position of stamp duty with respect to

Section 34 proceedings for completeness, the next decision relevant to this

discourse  is  enforcement of an  arbitral  award under  Section  36  of the

Arbitration Act.  In  this  regard,  a  coulinate  Bench  of this  Court  in

Jitendel. Mohan Malik v. Rmri Bhushan Maliw6, rch\m!ed tke fdihowi:n8

fmdings:

"25. As  observed  by  the  Suprene  Courl  in Dr.  Chiranji  Lalv. Hari

Das : (2005) I 0 SCC 746, the Stanp Act is a fiscal statu[e with the object
Of securing revenie f;or the Stote on certain classes Of instruments. The
stringent provisions  Of the  Acl  are  conceived  in  the  interest  Of the
revene. Once that object is secured according to low, the party stcking

" 2008 SCC OnlJde Del 748  .
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his clalm on lhe instrunent will not be deifeated on the ground Of initial
dofecl  in  the  iusiri»nent.  The  Supreme  Court  dso observed  that  the
Sto:Iap Act hiis. not been erracted to  arm a  litiganl with` a weapon Of
lechnicality to meet lhe case Of his opponent. In the presenl case, the
judgnemt debtor is  attempting to use the  Stomp Act as  a weapon Of
technicaliry to deLay and dofieat lhe exeoution Of tl.e decree. The present
case has lo be considered in the backdrop Of the observatiors made by
the  Supreme  Court.  The Court n.IIst e:rlsure that the interesl of the
r_eyemue does not sumer while. at the same tinie. enalitinf the decree
hotder to  reat} the__b_en_chfts_ of the  decree  arld i]revent lhe  iudair.eat
del]tor ftom tlef;eatir.£ tl.e deonee.

***

29. The argument tliat ll.e award is not required to be stamped becouse
there is  no provision f;or paying slamp  duty  on an  a:ward wnder the
Arbitralion and Conciliatlon Act.  1996,  only needs to  be stated  to  be
rofecled. Stanip duty is provided under the lndian Stamp Act,  1899 and
not  under  [he  Arbitration  and  Conciliation  Act.   1996.  The further
argument Of Mr.  Qayam-ud-din that though Section  35  Of the lndian
SLamp Act,1899 relates to inadmissibility in evidence Of an unstanped
or an insufficiently slamped instrurrlent, the sane is riot applicable` in
the present case beeause the oward in question is not being admitted in
evidenee. He submitted thal under the Arbitralion Act.  1940, an award
'had lo be admitted in ewidence bofore it was made a rule Of the Court
and. the:rofore, Section 35 Of the lndlan Sttrmp Act,1899 was relevant.
His contention was that under the new Act (1996 Act). Seclion 3 5 Of the
lndian Stamp Act became  irrelevanl irrasTri;uch  as  on  a:ward  ly itseif
became  execiitable  by  virtue  Of Section  36  Of the  Arbitratton  and
Conctliation Acl, 1996. This argument, lhougli attractive, unf ortunately
does not adyance the case Of the deoree holder. This is so because, even
for the sake Of argunent, if Section 3 5 Of the lndian Storr[p Act.  1899 ts
kept aside fiol. the lime beilig. Sectlon 33 of lhe said Act casts a durv
uDon  everv i)ersor. I.avinf bv lqw__Qr_consenl of t)drties. a:uthorirty to
i.ecelve evidelice` and everv Dersori in cha±±Eie_ofiai]_n_b_lic ofrilce. exceDt
an omveer of oolice` befiore whom ariv instruM.ei.t. chargeable. in his
oDiniol^ witl.  dutw. is Droiluced or comes in  lhe nerfiorinance ol. his
fiunctions. to.  if it aDi]ears to  him that soch  instrun.et.l is  rlot drllv
stamL]ed. imLlound tl.e saiile.  Therefiore. de hors the q_uestion of ils
ndlnissibilitv  in  evidence.  when  an  instn±_m_e_i_il__w_hlch  is  nat  dulil

i_nstrumer.l  (the  oward  in  ouestion)  is  riot  dulir  stan\aed.  tlien  tl.is
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Court is dutw l)ound under the Drrovisiores ors_e_th_n__3_3 of the lndior.
StanD Act. 1899 to imDound tlie same. It has already been discussed
above  that  the  award  in  question  was  requlred  to  be  stanped  in
accordance with Article 45 Of Schedule 1 to the said Act. The oward has
been made on stomp paper Of oaly Rs. 100/-. This is clearly inedequate.
Although the value Of lhe property is not indieated, a clue can be taken
firorn the fact that the difference in the cost If land divided anongst the
deeree holder and the judgment debtor itself has beeri corxputed irl the
oward as Rs.15,20,000/-. De:Iroustrably, the stanp drty Of Rs.100/-
paid on the  oward is  irsufficient.  In such  a case,  the only course Of
action is to impound the scme. Cousequently, the oward is impounded.

30. As indicated in Harish Chander Sharma v. SmL Priti Sharma, etc...
IIR  (1976)  1  Del  142.  the  nat  stei>  l:or  this  Court  is  to  send  the
imDounded instrument in oriinal to the Coueaor lrl teri..s of sectior.
38(2)ofthelndianStam±zan_Act._1_899.Itisordenedaccordlnsiiv.The
Colledtor shalL f;ollow the orocedrLre as soeclfied in Seedon 40 of the
said Act and aller he has dcalt_nyilh u, the Collector shall return tl.e
oririnal iustrumerrsl to this Cou_rtt_o_r:f iL_rlher iiroceedinEs. "

(emL]hasis suilt]tind)

85.       It is evident from the above that the leamed single Judge rightly

understood  the  responsfoility  bestowed  upon  an  executing  Court  with

respect to strildng a balance between safeguarding the public exchequer

and the right of a decree holder to reap benefits of the decree. The leamed

Judge further held that it is the duty of a Cout under Section 33 of the

Stamp Act to impound an insufficiently stamped instrument.

86.       Subsequently,  again  with  respect  to  enforcement  of an  arbitral

award, this Court in Moftfrof. .E/ecfrfeads /sqpro/ held as follows:

" 19. The plain language Of these provisious show. as rightly coritended

by the JD, that whemever an instrumertt is tendered bof;ore the Court, it
is the duty Of the Court to exalnine whether the same irvites payment Of '
diLty and, if it does, see if it has been drly stcrmped.  Section  35(a) `is
urambiguous and states thal if an iustrunent produced bofore the Couri
is f;ound to be not duly starriped. the same can rLeither be admitted in
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evidence nor can it can be acted upon, irrespective Of lts purpose.  In
case the insinLmeTit is not stamped as required. the Court must impound
the  same  arid  has  absolutely no  discretion in this  regard.  The JD  is
therefore correct to contend that in case an instnm\ou is found to be
inedmissiblef;ornotbeirlgslamped,theonlywaythedofectcanbecured
is by impoilnding the instrument under Section 33, and then sendirig it
lo the Collector as  per Section 38  Of the Act whereqfter it is f;or the
Collector  to  assess  the  stornp  duty  applicable  as  also  the  peyialty
leviable for the initial lapse in paying the requisite drty

20. An award passed at the conelusion Of cirbttration is an `insmiment'
within the meaning Section 2(14)  Of the  lndian Stamp Act nd with
Entry 12 Of Schedule 1 thereof and, therofbre, Sechous 33 to 38 Of that
Act would  necessarily be applicable  to an  arbitral awaid when it  is
soughnobeenforced.Infact:thisproceduralnecessityofdrlystomping
an  avard  has  also  been  exkended  by  the  Court  to  one  Of the  mosl
preliminary stages Of an arbitration proceeding, viz. arbitration clauses
sought  to  be  invoked  and  contalned  wilhin  agreements  wl.icl.  are
statutcirily    required    to    be    stunped.    InsMS    Tea    Esiales    P.
Lld. v. Chandmari Tiea Co. P. Ltd.. (2011) 4 SCC 66, relied upon by tl.e
respondent/api)licant,theSupremeCourlheldlhatariarbitrationclause
seated   within   an   agreenem   which   is   not   duly   stamped   was
•xpenfo[ceable unless it was impounded. Reiference in this regard may
be mnde to the observatious in paragraph 22 Of the decision in SMS Tea
Estates...."

87.       The courtproceeded to discuss sectious 33, 35 and 38 ofthe Indian

Stamp Act,  1899 to hold that the Cout was duty-bound under Section 33

to  impound  an  iiisufficiently  stamped  award  and  cannot  exercise  any

discretion in this regard. It was held that the only way to cure the defect

was to impound the instrunent and forward it to the concemed Collector,

who will  then  assess the applicable  stamp  duty and penalty thereof.  To

buttress,  the  Court  held  that  the  aforesaid  proposition  was  also  made

applicable at the pre-referral stage by the decision in £"J Tc¢ Esf"/es J2
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Ltd. v. CI.andmari Tlea Co. P. Ltd.`7, and was fjomowed .m Garl.iare "all

Roiies Ltd. v. Coastal Marine Constructions & Engg. Ltd;`8

88.       Futher, in the aforesaid matter, the leamed Arbitrator had pemitted

payment of stamp duty on \the award at a belated stage, i.e., well after the

30rday period  expired,  In  this  regard,  t`ro  contentions  were  raised  on

behalf of the  Decree  Holder that  since the  (i) Arbitration Act does  not

stipulate a time period within which the award shall be stamped and also

(ii) does not ixpose any duty on the Tribunal to stipulate or ensure such

payment, such an act by the Arbitrator was not permissible. The Court in

its rea§oning placed reliance on Sections 31, 35 and 36 of the Albitration

Act to hold as follows:

" 30. The extracted provisiors hereinabove show that the sole dlrty cast

on the arbilral tribureal at the tine Of passing the oward is to ensure
that a signed copy Of the uwcird is detivered to each party, but there is
reo obligcttion orl tl\e tribunaL to errsure that the requisite stalnp duty
payable  thereor. stands pald at the time Of passing  of the  a:ward.
Section36OftheArbltrationActdealingwithenforcementOfthec[ward
also proceeds to clarify that a domestic arbitral oward slrall be treated
as a decree Of the Cortrt and, subject to the outccrrne Of tiny challenge
thereapon under  Section  34  Of the Arbitraton Act,  it  can  be simply
enif;orced as a decree Of lI.e Cow.t in accordance with the provisious Of
the Code Of Civtl Proced:ure. 1908 without any statwtory I.equirernent Of
mcking it a Rule Of Court, unltke Section  17 Of the Indian Arbifration
Act, 1940. A coml)ined reading Of these provisions shoii)s that Lct alone
the arbitral Tribunal, there is no need even fior the pondes to file tl.e
oul7ard ire Court al.d certalnly no duty on their pat to do so, unless
they lntend to initlate proceedings under Sectioas 34 or 36 Of the Act

31. Irilerestingly, I find that the Arbitration Act does mrt even dreate
alegaLobligafrononthepedesinarbifroliorstopaystarmpdutyonar.

•7 qull) 14 SCC 66
" col9) 9 SCC 209
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oward. 11 is i)r\ty when they begin €al.lrlg sleps to enforce the award
lhat the parties are obligated to eunre that the instrament has t)eerl
duly  staMlped,  at  which  point  the  Coutt  shclll  be  guided  by  the
provisions Of. Sectlons 33, 35 al.d 38 Of the lndian Stanlp Act, 1899.
This  posltion  was  reiterated  by  the  Supreme  Couri  in M.  Anusnya
Deviv` M. Marik Reddy 2003  Supp (4) SCR 853 when it held that the
question  whelher  an  award  is  stamped  or  noL  is  only  reLevant  f;or
enforcement proceedirlgs, arld not during tl.e Sectiorl 34 proceedings
because  an  arbitral  awon.d  cannot  be  sct  aside  on  the  ground  Of
inadequate  sramplng.  Thus.  the  ArbLtratiore  Act envisages  that  tlve
paylllel.t Of requis}te stamp duty oli an a[ward shall only be required
wl.en t. party is seeking to get tlle same enfiorced under Section 36.

32. Once the (ftlestion whether proper stamp d.Ity was paid on the oward
is precluded /irom being a valid ground to challenge the same under
Section 34, it is hard to iitlagine tl\at the legisLature intended to inclllde
tl.e power to IIIake substqntive tlirectioi.s on lhe sllbject f itlll in the core
jurisdict}on  Of  an  arbitrul  tribunal.  In  other  words,  tl.e  issue  Of
stamping Of the oward is not tl.e coricern Of the arbitral tribunal at all
and has to be examined only when a party approaches the Court f;cli.
enf orcemenl Of lhe oward.

33. 'I'hat being said, it is nct necessarily tlue that every itmd a party
decides to enforce an awai.d. it needs to ensure that lhe same is duly
slamped. For iuslance, a sitiLatLon mtiy arise in which both pardes ira
arbitration muLually decide to accapt the oward, tl.ereby dispensing
w..tl\  the forlnality  Of instLtuting  an  enJ;orcement  petition.  In  such
cases, thete would be absotutely no ocoaston J;or any Of the purties to
pay the stanp drty.

34. That being said, when il comds to the questton Of paying stanap duty
on  an  arbiti.al  award.  I  am  inclined  to  accepl  the  legal  position
advanced by Ms. Salwan on behalf ofthe DH that the learmed arbitrator
did not have any statutory power to direcl that the stamp drty must be
paid within a specific period. Therof;ore, the direction Of the learned
arbifrator grul\ting 30 days' t}me fior payment of stain|]  duty ol. the
oward was a directior\ issued in e)¢cess Of its powers under the Act. As
a result, a direction like this which was void could neither have ereated
an obligaton cln the part Of lhe DH nor can be used to call into question
an act which was perfeclly sustainable in the eyes Of law. i.e. payment
Of lhe  slamp  duty  in  February  2020.  Thus.  I  have  ro  hesitotion  in
rejecting lhe JD's contention that the payment Of stanp duty applicable
iipontheawal.d,on07.02.2020wasillegalorimproperinanyniranner."

(emL]hnsis supptierty
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89.       Therefore, undoubtedly, the proposition that emerges out from this

decision as well is that adequacy of stamp duty is a relevant factor at the

stage of enforcement of an arbitral award and that the Arbitration Act does

not impose a duty upon the Afoitral Tribunal to ensure payment of stamp

duty. It was also held that there is no discretion granted to a Court under

Section 33 and that what must be impounded is the original instnment, a

copy/xeroxthereof6annotbevalidatedbypayingdeficitdutyandpenalty.

The Contours of ln Re: InterDlav (suDra)

90.       Before  proceeding  further,  I  deem  it  apposite  to  utilise  this

opportunity to delineate the legal position, as altered and clarified by the

dectistious rendered .m SMS  Tca Estates  (sxpra); Garware  Wifall  Ropes

(supra) aind ln Re: Inter|ilay (supra).

91.       In  SMS  re¢  ESJates  /sapm!J,  the  Supreme  Court  gave  certain

guidelines on the procedure to be followed if an instrument containing the

arbitral   agreement   was   found   to   be   insufficiently   stanped.   These

guidelines were as follows:

"22. We rnay therefore sun up the procedure to be adopted where the

arbitration clause is contained in a dooumeut which is  not registered
@ut compuhorily registeral>le) and which is not duly stavlped:

22.1. The Court sl.ould, bofore admilting any docunent into evidence     .
or      acting     apon      sucl.      dooument,      examine     whether      the
iustrumem/dooumenl is duly stanped and whether it is an instrument
which is corxpulsority registerable.
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22`2. If the documenl is fiound to be not drly stamped. Seclion 35 Of the
Stamp Act bai.s the said docunent being acted upon. Consequenlly, e'ven
the arbitration clouse therein canrlol be acted upon. The Court shouid
then proceed to impo:und lhe documenl under Section 33  Of the Starrip
Act and fiollow the procedrre under Sections  35  and 38 Of the Stamp
Act.

22.3 . If the dooument is f;ound to be duly slamped. or if the deficit stamp
drty arid penulty is paid, eithei. bofore the Court or before tl.e Collector
(as contenpl(ited in Section 35 or 40 Section Of the Stamp Act), and the
dofect with reference to defitcil starxp is oured, the Court rrlay lreal the
dooument as duly stamped.

22.4. Once the dooul'nient is f;ound lo be duly stomped, the Coul.l shall

proceed to consider whether the docunent is comp:ulsorily registerable.
If the docunent is found to be not compulsorily registerable. the Court
can act upon the arbitration agreement. without any impedinenl.

22.5. If the docunent is not registered, belt is compiilsorily regislerable,
having regard to Section  16(l)(a) Of the Act. Ihe Court can delink the
arbitration  agreemenl  from  the  maln  docunent,  as  an  agreerrrml
independent Of the other terms Of the docurnent.  even if the docunenl
ltseif cannot  in any way affect the property or carmol be received as
evidence Of alry trausaction af fecting such property. The only exception
is  where   the  reapondent  in  the  application  demoustrales  that  the
arbitration agreement is aiso void and unenfiorceable, as pointed out in
para   15   above.   If  tl.e   respondent   raises   any   objeclion   lhat   the
arbitration  agreement was  invalid,  the  Court wtll  consider  the  said
objection bofore proceeding to appoinl ar. arbitrator.

22.6.  Where  the  document  is  compulsorily  registerable,  but  is  not
registered, btlt the arbitration agreemerLl is valid and sepal.able, what
is required to be borme in mind is that tl.e arbitrator appointed in sueh
a matter caniiot rely upon the unregistered inslrurnenl except fior two
pwxposes,  thiit  is  (a)  as  eviderice Of contract in a clain f;or  specific
performance, and  fo) as  evidence Of any collateral trcu'Isaction which
does not require registration. "

92.       It is bome out from a plaln reading ofthe abovementioned excerpt

that the Court treated insufficient stamp duty as an absolute bar to arbitral

proceedings,   in   which   case   the   arbitral   award   must  be  necessarily
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impounded under Section 33 and the procedure under Section 35 and 38

must be followed. Only upon curing this defect could the instrument be

acted   upon.   Therefore,   this   decision   permitted   inpounding   of  an

instrument  at  the  stage  of Section  11  by  holding  that  an  insufficiently

stamped arbitral agreement could not be acted upon by virtue of Section

35  of the  Stamp Act.  This  decision  was  affrmed  even  after  the' 2015

amendment to the Arbitration Act in  G¢"Jare  WlulJ Ropes  /s#prm!/.  To

harmonise the Stamp Act with the Arbitration Act, it was held that once an

insufficiently  stamped  instrunent  containing  the  achitral  agreement  is

impounded, the concemed authority should expedite the process as far as

possible, preferably within 45 days. Cince the deficiency is cured, any of

the parties could approach a competent Court, and the Court would also

expeditiously hear and dispose of the Section 11 application. The aforesaid

decisions were rendered by a two-Judge Benches of the Supreme Cour[.

Subsequently,  a three-Judge Bench in  Wdya DroJfo  ti.  Dwrgw  rr¢ch.#g

Coxp.49 cited  G¢ritiare  Wra/J Rapes /s#j7r¢/  to  affim that an  arbitration

agreement exists only when it is valid and legal.

93.       The   aforesaid   decisious,   while   they   were   correct   in   their

understanding and reasoning pertalring to the Stamp Act, they however

incrcased judicial interference at nascent stage of arbitral proceedings.

94.       Accordingly,  a  Bench  of  seven  Judges  of  the  Supreme  Court

overruled the proposition of law laid by S"5 rea Esto/es /swpra/ and

`' ori) 2 scc i
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Grm.i«re Wtirw Rapes /aprmJ. The Court clarified the distinction bet`veen

enforceability and admissibility and held that `the eifect of not paying duty

or paying inadequate amount renders an in;tnment froa!chlffisfbfe ¢red »of

]±g±gTd".  It  was  held  that  stamping  is  a  curat>le  defect  and  the  Act  itself

provides   ways   to   cure   such  defect.   The   Court  emphasized  on  the

severability  of the  arbitral  agreement  from  the  underl)ring  instrument

which   contains   it,   along   with   the   principles   of  minimum  judicial

interference   under   Section   5   of  the   AIbitration   Act,   competence-

competenee under Section 16 and party autonomy. It was reasoned that the

Arbitration Act did not envisage a Court determining the validity of an

albitral agreement at a pre-albitral stage.

95.       The court further called for harmonious construction between the

Arbitration Act and the Stamp Act (and the Contract Act). It was held that

the fomer statute, being a special law shall be granted primacy over the

latter two legislations since they are ofgeneral nature. The relevant portion

is hereinbelow:

"]76. In the present  roference.  the  clwllenge  bofore  this  Court is  to

harmonize the provisious Of the Arbitration Acl and the Stanap Act. The
olyectOftheArhitratiorlActistoiaterahaensureanqfficaciJusprocess
Ofarbitralionandminimisethesxpervisoryroleofcourtsinthearbitral
process.  On the olher hand,  the  object Of the Stamp Act is  to secure
revenue fior state` It is a cedinal principle Of interpretation If statutes
thatprovistonscontainedintwostatutesmustbe,ifposstble.interpreted
ip a I.armontous rnarmei. to give full effiect to bolh lhe slatutes. [Jagdish

Singhv. Slate  OJCT  Of  Dethi),   (1997)  4  SCC  435]   In  providing  a
hprmonious interpretatioi.,  this  Cklurt has to be cognizant Of the fact
that  il  does  not  dofeal  the  purpose  Of the  s[arfutes  or  render  them
in.qf f i_e_ctive`  [_State Of T.N. v. M.K. Kandaswanl, (1975) 4 SCC 745] The
challenge,tl.erofbre.befo:rethisCourtistopreservetheworka:hilirtyand
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efficacy    Of    both    the    Arbitration    Acl    and    the    Stcrmp    Act.
[CIT v. Hindustan Bulk Carriers, (2003) 3 SCC 57] "

96.       The  court held that in  view of section 5  of the Arbi`tration Act,

Sections 33 and 35 of the Stap Act could not be allowed to operate at the

stage of Section 11 or 8, as the case may be, in the following words:

" I 85. In the above segments. we have deall with the scope Of Section 5

Of the Arbitration Act. It restricts the extent Of judicial intervention il.
various  matters  governed  by  Part  1  Of  tlie  Arbitration  Act.   [CDC
Financial   Services   (Mouritius)   Ltd. v. BPL   Communicatiores   Ltd.,
(2003)  12 SCC  140;  Empire Jute Co`  Lld. v. Jute Corpn.  Of lndia Ltd..
@007)  14  SCC  680; Associate  Bwildersv. DDA.  (2015)  3  SCC  49  :
Q015)   2   SCC   (Civ)   204; Bhaven   Coustructtonv. Sardar   Sarovar
Narnd Nigan Lid., (2022) 1  SCC 75 : (2022)  1  SCC (Civ) 374]  The
non  obstante  clause in this provision is  Of particular  significance.  It
iirdicates that the rule in Section 5 (and coneequently, the provisions Of
the Arbitration Act) must take precedence over any other law fior the
time   being   in  fiorce.   Any   iritervention   by   the   Courls   (inc[uding
inapounding an agreemenl in whieh an arbitraLton clause is contoined)
is, therofore, perndtted oFly if the Arbitration Act |}rovides f;or such a
stap, which it does not. Secttous 33 and 3 5 canrot be allowed to operate
in proceedings under Section  11  (or Seetion 8, as the case may be), in
view Of the non obstante clouse in Section 5 . This being the case, we are
unable  to  agree  with  the  decision  in N.N.  Global  (2) [N.N.  Global
Mercantile (P) Ltd. v. Indo Unique Flame Lld.. (2023) 7 SCC  1  : (2023)
3 SCC (Civ) 564]  , that the Court in a proceeding under Sectiorl 11 must
give effecl to Sections 33 and 35 Of the Stamp Act despite the interdiel
in Section 5 . ..

186. Section 5 is effleedyely rendered otiose by the interpretetion given
to it in N.N. Global (2)[N.N. Global Mercai.tile ¢) Ltd. v. Indo Unique
Flane Lid., Q023) 7 SCC 1 : (2023) 3 SCC (Civ) 564] . The Court fialled
to Drovide a reas_o_ni_Qr_h_o_lding that Section 5 of. the Arbitration Act
does t.ot ha]re_t_he eft;ect of e.eclndinf the oiieratiora of sections 33 and
35oftheStoit.i7ActinDrQc_e_edi±iti±ips.underSection11oftheArl]itration
Act.  The  ron  obstante  clouse  irl _Se_ction  S  does  I)reciselv  this.  In-Eif:ff#armho-b_.-cap-dquofthathe#£#f
objectivesOftheArbitrationActwastominimisethesxpervisoryroleOf
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Courts  in  the  arbitral process.  [Slatements  of ob¢ects  and Reasons,                      .`.:i  `
Arbitration Acl.] '.'                                                             (enDhasis :uDDlied:)

97.      Therefore, it is clear from a cumulative reading ofthe above thatthe

seven-J\idge  Bench  held  that  insufficient  stamp  duty  will  not  be  an

impediment  whilst  refiedng  a  dispute  to  afoitration  or  at  the  stage  of
•  appointment of an afoitrator,

98.      The court reasoned that section 5 ofthe Arbitration Act contains a

nonrobstante clause which shall preclude the operation of Sectious 33 and

35 of the Stamp Act. It was further held that for the purposes of Section 8

or 11, the word-"shall" employed in Sections 33 and 35 of the Stamp Act

shall be read as directory in order.to preserve the scheme of the Act.

99.       Thus, in essence, this deeision aims to preserve the sanctity ofthe

arbitral process and its objective of speedy resolution. The Court did away

with the possibility of prolonging the process of initiating arbitration and

prevented the occurrence of another adjudication before the Collector in

cases of impounding of the instrunent.

100.     While there is no iota ofdoubt that this is abinding position oflaw,

it must be understood within the confines of the question it answered.

101.    Significantly, this decision pertains to the stage of section 8 and 11

of the Arbitration Act and relates to stamp duty payable on the underlying

documentcontainingthearbitrationclause.Accordingly,thereadingofthe
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provisious of the  Stamp Act adopted in this decision is restricted to the

Section 8 and 11  stages. The decision does not contemplate the procedure

to be followed by a Cout for enforcement of an arbitral award and is silent

on Section 36 of the Arbitration Act.

102.     Therefore, the aforesaid position of law i§ restricted to a specific

stage in arbitration proceedings to maintain sanctity of the arbitral process

as envisaged by the Albitration Act. Nowhere does the aforesaid decision

call for such an interpretation of the Stamp Act at the stage of enforcement

ofthe award as a decree ofthe court.    .

103.     In  fact,  save  fo,r  Sectious  8  and  11   of  the  A].bitration  Act,  the

decision delineates the following framework of the Stamp Act:

"44. In terms Of section 35, an iustrument which is not duly stanped is

incidmissible in evidence f ior any puri]ose and it shall lrot be acted xpon.
registered.  or  authenticated.  [  Subjeet  to  the proviso  to  Section  35.]
Clause (a) Of the proviso to Section 35 stipulates that the bar contained
in the provision is removed upon the paymeril Of drty and the penalty (if
any). The party or parties may pay the duty chargeable to the person
who  has  the  authority  to  receive  evidence  by  law  or  by  consenl  Of
parties. Section 35 is significant becou.se it gives teelh to the Stori.p
Act by errsuring that stanp drty is pald bof;drre rigl.ts and obttgedo;s
arLsing f ron\ an agreement ore enf iorced.

***

47. In terms Of sechon 42 Of the Stamp Act, tln instrumel.l is admissible
in  evidei.ce  once  the  paymeat  Of  duty  and  a  penalty  (gf  any)  is
complete. .It stipulates that eitlrer the person edmitting the instrurrieat in
evidenee  or  the  Collector.,   as  the  case  may  be,   shall  certify  by
endorsemeat tlrat the proper duty has been pald.

48. Tl.e  procedl.re  corttem|]tated  ly  the  Stanp  Acl faciLitates  the
collectLon Of revei.ue. It permiis instr.Iments to be irmpounded not only
by persoms in cl.arge Of a pul}lic office or those who are empowered by
low to receive evidenee but also by any person who is  empowered to
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receive  evideyice  by  consent  Of parties.  The statute  then  sets  oul  the
proceduretobef;ollowedu|]onirripoundingadocument.Thispr.ocedrle
ensures ¢hat stqmp duty is paid. After the payment Of the appropriate
anlounl  urlder  the  approi]riate  destription  in  Schedule  1  and  the
penalty ¢If any), the Stamp Act provides for the cel.tification Of such
|]aymeret by an  endorsermer.t by lhe apprapriate author}ty.  Once  an
instrument  has  been  endorsed,  tt  may  be  adil.itted  into  evidenee,
reglstere_d,  acted  upon  or  authentlcated  as  if  it  had  been  dwly
stwped.„

(eil.i]l\asis supplied)

104.     Although  the  Bench  did  not  lay  down  any  law  with  respect  to

enforcement of an arbitral award, it did delineate the scheme of the Act. It

recognised  that an  iusufficiently  stamped  instrument  is  inadmissible  as

evidence and carmot be acted upon by virtue of Section 35, and this bar

canonlyberemoveduponthepaymentofdutyandpenalty(ifany)inlight

of the said provision. The Court recognised that Section 35  ``grve Jeel¢ "

to the Stam:p ALct by iensurinf that stamp dutv is _i>aid bef;ore rights an4

obligatous arising f;rom an aaeement are enf;orced" .

105.     The court further observed that an iustrunent becomes admissible

only after payment Qf the deficit duty and penalty, ifapplicable, in view of

Section 42.  It was  further elaborated that`the procedure  of impounding

ensures that stamp duty is paid, which is nothing but collection of revenue

for the State.

106.     The Court further held that the object of the Stamp Act is indeed

preserved, in the following words:

``205. The lTle!pretation accorded to the Strmp Act by this Court in

t±e..prese.ntjudgmenldoesnotallowthelowto-befoouied.TheArbiiral
T_ribunal  conrinues  to  be bound by  lhe provisioris  Of the  Slam; A:;,
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inclnding  thase  rdatng  to  its  irnponding  and  ndmissibility.  The
inlerpretotion Of the low in this judgment eranres that the provisions Of
the Arbitration Act are  given  erfect to while not detracting from the
purpose Of the Slamp Ac[.

206. The interests Of tl.a Revenue are not )eo|)ardised in any manner
because.the duty chargeal)le must be paid I)Ofore the  agreen.ent in
questior.  is  rendered  admissibLe  ai\d  the  tis  between  the  |iordes

adiudkuted.  The questton is at which stage the agreemeat would be
impounded and rrol whether it would be impoulrded at all. The Cou].ts
are noL abdicating their duty but are instead giving effect to:

206. I . The principle Of minimal judicial inle:rvention in Section 5 Of the
Arbitration Act,.
206.2. The prinafiacle standard appltcal]le to Sections 8 and 11 Of the
Arbitration Act ; aTld
206.3. The purpose of the stomp Actwhich is to protect the interests of      .
the  Reverliie  and  not arln litigaats with a weapon Of techaicallty  by
which they delay the aduudication Of the lis. "

(ernphasis suppLied)

107.     Thus, even the Bench of seven Judges of the Supreme Court held

that the purpose behind the Stamp Act shall be preserved while striking a

balance with the objectives behind the Afoitration Act.  It is clearly held

that the Court is not doing away with the procedure envisaged under the

Stamp Act but only delineating the stage at which it may be invoked.

108..    The  aforesaid  observation  is  crucial  to  the  present  discourse,

inasmuch as it draws a bndge between payment of sufficient stamp duty

on an instrument and its enforceability. It therefore recogrizes payment of

stamp duty as a pre-requisite to enforcement of an arbitral award.

The StanD Act

109.     Having  delineated  the  backdrop  of necessity  of  staxp  duty  at

diiferent stages  of afoitral proceedings  in light of various precedents,  I
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deem  it  fit  at  this juncture  to  adver[ to  the  Stanp Act  itself.  For this

pulpose,   it  is   apposite   to  reproduce  relevant  provisious   of  the  Act

hereinbelow:     .

" 2. Def imitioi.s.-In this Acl, unless lhere is something repugii.ant in the

subj ect or colttext.-
***

(6)  CI.argeable.-"chargeable"  means.  as  applied  to  an  inslrament
executed   or  first   executed   afier   the   commencement   Of  this   Act,
chargeable under  this  Acl,  and,  as  applied  to  a:ny other  instrunrlerit.
chqrgeable under the low in force in lndia when such inst"mem was
enecuted or, where several persous executed the instrument at diffierent
times, f irst exeouted;

***

(11)  Duly  stilmped.  -"duly  stomped".  as  applied  to  an  iustrument, .
mcaus that the inslrument bears an adhesive or impressed slamp Of nat
less than the proper anounl and that such starnp has been a!ffixed or
used in accordance with the low f;or che time being iri f;oree in lndia

(12) Executetl atid execution. -"executed" and "execution" used with
rrference lo iustraments, rnean "signed'. and "siglutul.e" and includes
attribution Of electronic record withil. the meaning Of section  11  Of tl.e
lrifermation Technology Act. 2000 (21  Of 2000);

***

(14) "instrulllent" includes-
(a) eve:ry dociiment. by which any rigl.l or liability is, or pxports to be,
created. tranoferred, limited, extended, extingliished or recorded;
fo) a document, electronic or otherwise, created fior a transaction in a
stock  exchange  or  depostlory  ky  whicl.  any  right  or  liability  is,  or
prrpoits to be. crecited, tranoferred, liwited. extended, exingivshed or
recorded; anil
(c) any other documenl mentioned in Schedule 1, but does not include
sirehiastrunentsasmaybespecifitedbytheGoverrrmenl.dyrotification
in lhe Offlcial Gazette."

110.      It   is   evident   from   the   above   that   an   arbitral   award   is   an
"instrument"  for the  puposes  of the Act.  Such  an instrument becomes

chargeable when it is  "executed", which means nothing but "signed" by

the party(s) to such instrunent.
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111.    Pertinently, these are the definition clauses. The charging provision

under the Act is Section 3, which, when read with Schedule IA5°, stipulates

rates of staixp duty. The same is reproduced thus:

"3. Instrun.ents chargechle with drtyrsubject to the provisious Of this

Act   and   the   exemptious   conlained   in   Schedule   1,   Ihe  following
instruments  shall be chargeable with duty Of lhe ai'i'iount indicated in
that Schedule as the proper dety therofore respectively. that is to sayL

(a) every instrument mentioned in lhat Schedule which, not having been
previously exeouted by any person, is executed in lndia cn`i or afler the
first day Of July, 1899;

¢)  every  hill  Of  exchange  payable  otl.erwise  lhan  on  demand  or
promissory note drawn or i'nnde out Of India on or Oflei.. that day and
accepted or paid. or presented f ;or acceptance or paymenl, or endorsed,
tranrferred or otheiwise negotiated, in lndia; and
(c) every instrument (olher than a bill Of exchange, or promissory I`Iate)
mentioned in that Schedule, whieh, not having been prevlously execuled
by arry person, is eaec;uted out Of lndie on or after that day. relates to
any property situate. or to any matter or tling done or lo be done. in
lndia and is received tn lndia:

Provided that no duty shall be chargeable il. respect Of-
(1)  any  iastrument executed by,  or on behaof Of,  or in fiavour Of;  the
Government  in  cases where,  but for this  enemption.  the  Govern:rnent
wouldbeliabletopaythedutychargeableinrespectOfsuchinstrume:nt;

Q)  any  iustrumenl J;or  tl.e  sale,  tranrfer  or  other disposition,  either
absolutely or byway Of mortgage or otherwise, Of any ship or vessel, or
any parl, interesl, share or property Ofor in any ship or vessel regislered
under the Mercl.anl Shipping Act  1894. Act No.  57  & 58 Vitct. c.  60 or
under Act XIX Of 1838 Act No. or the lndlai. Registration Of Ships Act,
1841, (CX Of 1841) as amended by subsequenl Acts. "

sO Schedule IA of thc lndian Staxp (Delhi Amendmenl) Act, 20 1 0
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12.  AWARD.  thal  is  to  say  any
decis.on in wrlting by an arbitrator
or  umpire,   not   belng   an  oward
directing a partition on a ref ierence
made otherwise than by an order Of
the Court in ihe course Of a suil-

(a)  where  llie  amount  or value  Of
the  |]ropert):  to  whieh  the  aniard
relates as set /;orlh in such oward,
does not exceed Rs.1,000;

¢) if it exceeds Rs. 1,000/-bul does
not eg:ceed Rs. 5,000. and fior every
additional Rs. 1..000 or pan thereof
in excess Of RJs. 5 .000.

The  some  drty  as  a;  Bond (l\lo.15)

for sueh armunt.

One nipee for  eve:ry  one thousand
rapees or parl thereof of the value of
the  praperty  to  which  the  oward
re'ates.

1S.  BONI)  as  de:fill.ed  dy  sectton
2(5),  not  being  a  Debenlure  Qlo.
27),    and    lior    being    otherwise
provided fior by this Act,  or ly the
Court-fees Act. 1870-

See    ADM]NISTRATION    BOND
avo.2).  BOTTOMRT  BOND  pro.
16),  cusTOMs  BOND  pro.  26).
iNDEMNITy    BOND    pro.    34),
REspONDENTIA BOND pro. 56),
sEc;uRIry BOND avo. 57).

Exenption
BondwhenexexutedbyanyL]erson

fior  lhe   puri}ose  Of  guaranleeirlg
ihal lhe local income derivedfi.om
[he    private    subscriplion    to    a
charitable  dispensary  or  hospital
or  to  any  other  object  Of public
uttlity.   shall   nol   be   less   than   a

ed soin

2% and 0.5% on bond issued ky the
lacaL awhrity.

112.     Therefore,  it  is  evident  from a  conjoint reading  of definition  of
"chargeable" under section 2(6), Section 3, along with Articles 12 and l5       '`

to Schedule IA, that affixing signature on an instniment is the chargeable

event,atwhichpoint,therateasstipulatedunderScheduleIAmustbepaid
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on such instrument. Thus, there is no explicit and exclusive link between

enforeement of an instnrment (afoitral award in this case) and the payment

of stanp duty on such instnrment. In other words, the Stamo Act does not

envisapeenforeementofaninstrumentasthetriggereventforoaun6ntof

s- dutv. -

113.     On the other hand, Sections 17 and 18 envisage payment of stamp

duty as follows :

" 17. Irstrunents executed Ln lnd]a.-All instrunents changeable with

duty and executed by any person in lndia shall be stamped before or at
lhe tine Of exeoution. "

"18. Iestr.Imerits oither than biLls and r.otes executed out Of lndia.-

(1) Every instrumeut chargeal>le with drty exeouted onl}i ciut Of lndia,
and not being a bill Of exchange or promissory riote, may be stomped
within thaee mon€hs q/ler il has been firsl received in lndia.
(2) Where any such instlunenL carmat, with roference to the descriL)tion
Of stamp prescribed theref o; re, be duly stamped by a pri`}ate person, it
may be tokeii within the sald pertod Of three months lo the Collector,
who shall stanp the same, in such manner as lhe Slate Goverrment may
by rule prescribe. wilh a stanp Of such value as  the person so taking
such irstruinenS may require and pay f ior.. "

"62. Penalt)] fior execL.ting, eta, instrumeut not duly slam|)ed. +1)

Any person-
(a)  drawing,  making.  issuing,  endoi.sing  or  trarisiferring,  or  sigring
otherwise than as a wtiness, or presenting fior acceptance or payment,
or  accapting,  paying  or  receiving  payment  of  or  in  arty  mamer
negotiating, any bill Of exchange payable oLherwise lhan on denand or
proTatssory. note wlthout the same being dr.ly stanped; or`fo)   executing  or   signing  otherwise   than   as   a  witruass   any  cther

instrument chargeable with drty without the same being duly slanped;
Or-(c)votingorattemptingtovoteunderanyproxyr!ot|ulystanpeq,shfll

fior eveiv such offience be punishchle withftne which may extend to five
lndedrupees:
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Provided  that,  when  any  penalty  has  been  pald  ln  respect  Of any
instrunent wlder seetion 35, sectton 40 or section 61, the anlo:unt Of
suc_h   penalty  shall   be   allowed  in  reduction   Of  the  fine,   fiif  any)
subsequently   imposed   under   this   section   in   respect   Of  lhe   same
iustrunent upon the person who paid such perralty.

(2)   gf  a  shaie-warranl  is  issued  without  being  duly  sta:Ir.ped.  the
company issuing the same, and also every person who. al the time when
it is  issued.  is  the managing director or secrelary or other prirlcipal
officer Of the company, sliall be punishable with fine which may extend
toftvehundredrupees."

114.    Therefore, the aforesaid provisions are to be read keaping in mind

that stamp duty must ideally be paid before or at the time of execution, i.e.,

signing  of the  instrument.  Section  17  clarifies  that  for  all  instrunents

executed in India (i.e., a domestic arbitral award for this discourse), such

duty must be paid before or at the time of execution i.e., before or at the

time  of  afiixing  signatures  to  such  instrument.  Whereas,  Section  62

imposes penalty for non-compliance of section 17.

115.    Section  18  further mandates that instruments  executed outside  of

Indiashallbedulystampedwithinthreemonthsofreceivingitinlndia.To

reiterate, for the purposes of this Act, execution means "signature".

116.    To digress a little, Sections  13 to  15 of the Act are also noteworthy.

These provisions are reproduced hereinbelow :

"13. Instruments stamped witl\ impressed stomps how to be written.-
Eyer!!`inslrumentwrittapuponpaperstornpedwithanimpressedstamp
sl.^all. be _written irl such_ marmer thal the slamp may appear on the f a;e

?if the  instrunent  and  cannot  be  used for  or  ap|]iired  to  any  6ther
instrunent.

1!. OI.ly_o_ne instrumeut to be on same stamp.-No second instrument
chargeable wwh drty shall be written upon-a piece of stomped paper       `
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upon  whieh  an  instrumenl  chargeable  with  duty  has  already  been
written:
Provided lhat nothing in this  section shall preverlt any  endorsement
wh|ch is duly slanped oT is not chargeable with duty being made upon
any  instrurnenl for  the  purpose Of tranrferring  any righi  created  or
e\rideaced thereky,  or Of ac.)anowledging the receipt Of any money or
goods the payment or delivery Of which is seoured thereby.

15.   Instrumei.t   irfuei.   contrary   lo   sectiot.   13   oT   14  .deemed
-uustanped.-Every iust"men€ written in contravention Of section  13

or section 1 4 shall be deened to be unstarnped. "

117.     Section  13  envisages instnments to be prepared on stamp paper.

Section 14 provides that two iustnments carmot be prepared on the same

stamp paper. Further, Section 15 stipulates that ifan instrument is prepared

in  contravention  of these two provisions,  such an instrument would be

deemed as unstamped,

118.    Proceeding further, Section 31 empowers the collector to adjudicate

upon  the  proper  stamp  duty  payable.  A barty  may  also  approach  the

Collector  for his  opinion  regarding  the  duty,  if any,  to  be  paid  on  an

iustrunent, even if such instrument has not been previously executed or

stanped. Notably, there is no stipulation of a tine-period under Section 3 1

for adjudication by the Collector. It also does not stipulate any period of

time or stage of proceedings at which parties may approach the Collector.

Upon such adjudication, as per Section 32, the Collector may certify by

way of endorsement that  such  instrunent  is  duly stamped,  or that the

instrument  is  not  chargeable.  However,  proviso  (a)  to  Section  32(3)

categorically restricts the Collector from making such an endorsement if

an iustniment exeouted in lndia is brought after the expiry of one month
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from -the date of its execution/signature. Therefore, it provides somewhat

of a relaxation to the requirement as stipulated under Section 17. I deem it

apposite to reproduce Sections 31  and 32 hereinbelow:

"31.  Adif.Iilication  as  to proper  slnii.p.  +1)  When  any  iristrument,

whether  executed  or  not  and  whether  previously  starnped  or  rrot,  is
brought to the Collector, and the person bringing it applies to have the
opinion Of thal officer as to lhe duty (if any) with which it is chargeable,
and pays a Jee Of such anounl (rrot exceeding five rupees and not less
than fifly  naye  paise)  as  lhe  Colleclor  n'iay  in  each  case  direct.  the
Collector shall determine the duty (if any) with which, in his judgmenl,
the iustrument is chargeable.

Q) For this piirpose the Collector may requlire to befurmished wi[l. an
abstraclOftheiustrun.ent.andalsowithsucha!ffidavitorotherevidence
as he may deem 1.ecessary to prove thal all the facts and circumstances
affeclingthechargeabilityOftheinstrunenlwithdrty,ortheanountOf
the duty with which it is chargeable, are fully and truly setj;orth therein,
ondmayrefusetoproceeduponanysuchapplicationwutlsuchabstract
and evidence have been furnished accordingly:

Provided thai-
(a)  rro  evidence fumished  in pursuance Of this  sectton  shall be used
against any person in any c;i`ril proceeding. e>ccept in an lnquiry as to
the drty with which the instrunent to which it relales is chon.geable; and

¢)  every  person  by whon  any  such  evidenee is furmished,  shall.  on
payrnerlt Of the full duty with which the inetlunent to whieh it relates, is
changcable, be relieved from any penalty which he may have incurred
under this Ac( by reason Of lhe omission to stote truly in such insrfumem
any Of the facts or circttmstaaces Oforesaid. .'

"_32_._Certif iicote by Collecalr. -(1) Wl.en an iustrunent brought to the

Cpllector _under  section  31   is,  in  l.is  opinion.  one  Of a  description
chargeable wlth drty. and

(a)theColl:ctordeternalmesthatitisaheedyfullystomped.or

fo)tl.edrtydeterminedbylheCollectorunderseclion31,orsuchasum
a:. wjtl. the d`uty alreed.y pald in respect Of the inslrunent, is equal lo
the duty so  determined,  has  been paid.  the Collector sheill  cei-.tify by

OMP (ENF.) (CD".) 155tl026
Pnge 54 of 13o



;-0-

•         :!Jq

2o26:mai752o

endorsenenl on such instrlLmenL that the full drty (stating the amount)
\ with which it is chargeable has been paid.

(2) When such iustrunent is. in his oi]inion, not chargeable with drty,
the Collector shall certify in man:ner Oforesald that such inst:rurrlent is
not so chargechle.

(3) Ariv instrumerlt I.iion which an endorsement has been made under
this section. slralL I)e deelned to be dulv staniDed ov liot ch arpeable with
dutv.  as  tlie  case  il\av  be:  and.  if charfeable  with  dutw.  shalL  be
recchral]le  11.  evidence  or  othe"iise.  and  mav  be  acted  uoon  and
rtgalstered as _iJ`_i1_hgd beei. oriril.atlv duh} staxped:

Provided that t.othinf in this sectioli shalL au:tl.oriae the Collecfor to
wlorse-

(a) a"v instwment executed or first execilted in lr.dLa ared brouf hi_te_
him ¢fier lhe exoiratton of one moitth firolii tl.e date of its cacec.ttion
or first exeoutioi\. as the case mav be:

fo) any irrstrumenl executed or first executed qut Of lndia and bronght
tohimaftertheexpirationOfthreemonthsOfterithasbeenfirslreceived
in [ndia.. or

(c) any iustrunent chargeable vyith a duty riot exceeding ten naye paise,
dr any bill Of exchange`crr promissory note, when brought lc] him, Ofier

the drawirig or exeoution thereof; on paper not duly stamped. "

(emDhasis_suntked)

119.    Therefore, at the cost ofrepetition, the plain words ofthe Stamp Act

provide  that` stamp  duty  must  be  paid  on  or  before  exeeution  of  an

instrument as per Section 17. Section 31, in a way, provides for defened

ppayment of such stamp duty, and Section 32 lays down a caveat that it can

be defemed only up to one month from execution of an instrunent.

120.    Moving further, Chapter IV ofthe stamp Act deals with iustrunents

not duly stamped.
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121.    Section 33  entails that (i) every person having authority to receive.

evidence by law or by consent of parties, (ii) every person in charge of a

public  office,  (iii)  but not  a police  officer,  before  whom an  instrunent

chargeable  with  duty  is  produced,  is  under  a  statutory  obligation  to
\,

impound such instrunent if it appears to be not duly stamped. Section 33

is reproduced hereinbelow:

"3 3. ExaiuLntltion and impounding Of instrun\ents.+1) Every person

having by low or consent Of parlies authority to receive evidence. and
every person in change Of a public offiee. except an officer Of police.
before whom any instrunenl, chargeable. Ln his opinion, with duty. is
produced  or  comes  ii.  the  performance  Of his functious±!1glL  if it
appears to hirn thal such iustrument is not. duly slanped, impound the
Same.

(2) For lhat purpose every such person shall examine every iastrument
so  chargeable  and  so  produced  or  coming  bof;ore  him.  in  ordel'  to
ascertain  whether   11   is  stemped  with  a  stomp   Of  the  vaLue  and
description  required  by  the   law  in  f;orce  in   l[India]   when  sueh
iuslrumenl was exeouted or first executed:

Provided tlrat-
(a) nolhing herein contained shall be deemed to require any Magistrate
or Judge Of u Criminal  Court to examine or impound, if he does  not
thinkfit so to do. any instrument coming before him in tl.e course Of any
proceeding  olher  than  a proceeding  under  Chapter  XII  or  Chapler
XJFTVI Of the Code Of Criminal Procedure.  1898 IV Of I 898);
fo) in lhe case Of a Jildge Of a Higl. Court, the drty-Of examining and
impounding any instrument under this section may be delegated to sucl.
o!ffilcer as lhe Court appoints in this behalIf
(3) For the purposes Of this sec:tion, in cases Of doubl, -
(a) the State Government may delermine wlrat offices shall be deened
to be prlblic of f iraes; nd
fo)  the State  Governrment  lnay determine who  shall  be  deennd to  be
persons in charge Of piublic offices. "
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122.      It is evident from a plain reading thatthis provision imposes a duty

on  the   authorities   stipulated   therein   to   impound   a   chargeable   but

insufficiently stamped award. The mandatory nature of this duty is evident

from the word "shall", from the bar provided under Section 35 and from

the stipulation of penalty under Section 62 for non-stamping.

123.     Section  35  creates  a clear bar against  admitting  an  inadequately

stampedinstrunentintoevidenceoractinguponitforanypurpose,subject

to the validation mechanisms and penalties prescribed thereunder :

" 3 5. Iustr\urlents nat duly stamped inadmtssible in evider.ce, etc.-No

irrstrunent chargeable whth duty shall be admitted in ewidence for any
purpose by any person hav.ng by lan) or corrsent Of pardes authority to
reeeive evidenee, or shall be acted uporl, registered or outhenticated by
any such person or ly any publie offiicer:, unless such iustrumat is duly
stan'ped,

phovided that-
(a) any such iustrurne;m shall be adrnitted in evidence ori paymem Of the
duty wlth which the same is chargeable, or, in the case Of ciny instrument
insu!ffictenlly stomped,  Of the amount required to make up such  duty,
together wilh a pef'Ialty Offive rapees, or., when ten times the amount Of
theproperdrtyordoficieatportionthereofexceedsfiverupees,Ofasum
equal to len times such drty or portion;

¢) where any person from whom a stanped recel|it could hdve been
denanded,hasgivenanul.stompedreceiplandsuchreceipt,ifstamped,
would be admissible in evidenee against him, then such receipt shall be
adiiittted in ewldence against him on payment Of a penalty Of one rupee
by the person tendering it;

(c)   where   a   contract   or   agreenent   Of  any   klnd   iis   effected_ty
correspondence consisting Of two or more letters  and any one_o{_tpe
letters  bean;  the  proper  stomp,  the  contract  or  agreevienl  shall  be
deemed to be duly stomped,.

(d)   nothing  herein  conlained  sha[1  prevent  the  admi5si_on  Of  q:ry
iustrunen{ in evideiue in any proceeding in a Criminal  Court.  other
thar.aproceedingunderChapter.XIIorChapterXJexvIOftlieCodeOf
Crindna[ Procedure 1898 IV Of 1898);
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(e)   nothing  l.erein   conlained  shall  prevent  the   admission   Of  a:n.i
instrument li\ any Coun when such instrumenl has been executed by or
on behaif Of tl.e Gove;rnment,  or where it bears the certifilcate Of the
Collector as provided by section 32 or any other provision Of tlis Act. "

124.     This  provision,  in  the  words  of the  Supreme  Cout  in  J#  iRe..

Jn/erpdy /swpro/, "gives teeth" to the Stamp Act and ensures that rights

and liabilities are enforced only after payment of adequate stamp duty and

penalty, if any.

125.     Section   35   prohibits   a   Court   from   admitting   in   evidence,

registration  or  authentication  of such  instruments  or  acting  upon  such

instrument.

126.     In  my  considered  view,  ``acted  upon"  has  a  wide  import  which

includes enforcement of an instrument. Therefore, in the present case, it
• would include within its ambit the enforcement of an arbitral award under

Section 3 6 of the Arbitration Act.

127.     While Section 35 imposes a bar on this Cout from acting upon an

insufficiently stamped instnlment, it also reminds us that stamp duty is a

curable  defect.  In  this  regard,  proviso  (a)  mandates  that  insufficiently

stamped instruments can be admitted as evidence or acted upon only after

deposit of the deficient duty along with penalty.

128.    It is also pertinent to note that Section 35 earlier read as  "#o! bej.Hg

an iustrunent chargeable with a duty not exceeding ten naye paise only,
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or  a  bill  Of  exchange  or  promissory  note,  shall,   subiect  to  all  iust

•ex€ez7frous".   However,   evidently,   it  now  employs  the  word   tshall".

Therefore, the shift from pemitting just exceptions to solely using the

word "shall" indicates that only upon the payment of deficient duty along

with stamp, can the instn]ment be acted upon. Notably, this provision does

not `provide room for only the payment of deficient duty without penalty

to  render  an  instrument  admissfole  as  evidence  or  to  act  upon  it  for

enforcement.

129.     Therefore, Section 35 does two things: (i) it restricts this court from

acting upon  an  insufficiently stanped instrunent and,  (ii)  permits  this

Court to  act upon such instrunent after payment  of deficit along with

penalty5l.

130.    Thereafter, Section 36 of the Staap Act grants protection to certain

instnments in the following manner:

`` 3 6. Admisston Of ir.str.Iment where not to be questioned. -Where an

instrument  has  been  edmitted  in evidence,  such admtsslon shall  not,
except as provided in section 61, be called in question aL any stage Of
the same so}t or proceeding on the ground that the irstrument has rlot
been duly stanped. "

131.    Section  37  provides  that  in  case8  where   an   instrument  bears

sufficient stamp duty but of improper description, State Govemments are

SIRamRaaanv.BdyrangLal.(1918)3Sac2365AwirashKirmarChawhanuvyayKrish.mPlshraLapl.2.S€£
S.2®an2S)..SarieevfReddiv.JohquunReddLAm\9'nAPS]3(pan9).,T.BhackarRAov.T.Gabrlel.^m
1981 AP 175 0an 5)
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empowered to make niles to certify such instnments to be duly stamped,

as follows:

"37.  Admission  Of in.properly  stam|Ied  instrumerits.  ~  The  Stole

Government irlqy make rules providing that, where an instrumei'It bears
a  starrlp  Of siLfficienl  amount  but  Of improper  descriptton,  it  may.  on
payment Of the duty wilh which the same is changeable. be certifiied to
be duly stamped, and any instrurnent so certi!fied shall then be deerned
to have been duly stamped as firom the dale Of its execution. "

132.    Section   38   further   delineates   the   procedure   for   handling   an

impounded iustrunnent, as follows:

" 38. Instruments im|]oulided, hoi.I dealt wllh.-

(1) When the person impounding an instrument under section 33 has by
law or consent Of parties a:ulhority to receive ewidenee and admits such
inslrumentinevidenceuponpcLymentofapenaltyasprovidedbysection
35 or Of duty as provided by sectian 37, he shall send to lhe Collector
an outhenticated copy Of such iustrument, together with a certi:!ficate in
writing, statiiig the amount Of duty and penalty levied in respect lhereof
and shall send such amount to the Colleetor, or to such person as he
may appoim ln lhis behaif.

(2) In every other case. the person so impounding an iusti.uinent shall
send il in origil.al to the Collecton."

133.     Thus, where an instrument is admitted in evidence upon payment

of penalty as per Section 35 (or payment of duty as per Sectioh 37), (i) an

authentieated  copy  along  with  (ii)  the  collected  amount  and  a   (iii)

certificate in writing stipulating the amount of duty and penalty, must be

forwarded  to  the  concemed  Collector.  In  all  other  cases,  i.e.,   if the

instrunent is not admitted as evidence upon payment of duty and penalty,

the impounding authority "shall" forward the original iustrument to the
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Collector.  The  use  of "shall"  reiterates  the  mandatory  nature  of the

provision.

•134.    Section  38(1)  clarifies  that  a  Court  is  empowered  to  admit  the

instrunent upon payment of stamp duty and penalty. If the Court adopts

this procedure, it need only forward an authenticated copy to the Collector

with the amount so collected.

135.   Notably, Section 39 grants discretion to the Collector to refund the

amount of penalty paid under Section 38(1).

136.    Therefore,    as   noted   in   the   preceding   paragraphs,   after   an

iusufficiently  stamped instrunent is  impounded under  Section  33,  it is

eitheradmittedinevidencebypaymentofdeficitdutyandbenalty(ifany)

by the authority under Seetion 33 or the original instrument is forwarded

to the Collector in tems of Section 38(1) and 38(2) respectively.

137.    Upon receipt of such instrument, the Collector acts in accordance

with   Section   40,   which   stipulates   the   Collector's   power   to   stamp

impounded instruments as follows :

``40. Collectors power to stan.p irestruments im|]ounded.+1)  When

the Collector irnpounds  any instrunent under seclion  33, or receives
arlal instrunent sent to him under section 38, sub-sectton (2), nat being
an inst"menl char.geable with a duty not exceeding ten naye paise only
or a bill Of exchai.ge or promissory note, he shall adopt the f;ollowing
procedure:_
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(a) if he is Of opinion that such instrun.ent is duly stomped.  or is not
chargeable wlth duty, he shall certify by endorsement thereon that it is
duly stamped, or that it is not so chargeable, as the case may be;

fo) if he is Of opinion that such irstrunent is chargeable with duty and
is not duly slunped, he shall require the payment Of the proper drty or
the amount required to make up the same, together with a pel'Ialty Offive
rupees; or. if he thinke fit, an amount not exceeding ten ti:rnes the arrounl
Of the  proper  drty  or  Of the  deficient  porlion  thereof;  whether  such
amount exceeds orfialls short Offi:ve rupees :

Provided that. when such instrument has been impounded only beca:iLse
il  has  been written in contravention  Of section  13  or section  14,  the
Collec[or mci)I, if he lhinks fiit, remil the whole penalty prescribed by this
section.

Q)  Ewe:ry  cerliftcale under clause  (a)  Of sub-section (1)  shall. fior lhe
purpdses  Of  this  Act,  be  conclusive  ewiderlce  Of  the  malters  stated
the'.ein.

(3)  Where an inetrument has been sent to lhe Collectoi. under section
38. sub-section  (2),  the Collector shall. when I.e has  dealt with it as
provided by tlds section, return il to the inapounding qfflcer. "

138.    Section 40 therefore provides that if the Collector is  satisfied that

the impounded  instrument is  duly stamped (or not chargeable),  he  may

endorse it. However, if the Collector is of the opinion that an instrument

chargeable with duty is not duly stamped, he "shall require" payment of

proper duty `together with" the statutory penalty. After compliance of the

aforesaid,   the  Collector  is   bound  to  retum   such   instrunent  to   the

impounding authority.

139.    Therefore,  in  Section  40(1)@),  it  is  evident  from  the  use  of the

words "together with" that there is no discretion to the waive the penalty

component. However, discretion is granted with respect to the quantun of

penalty levied, as it apparent from the words `1f he thinks fit".
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140.    Accordingly, it emerges from a reading of Sections 33, 35, 38 and

40 that the qriestion of payment of penalty will arise in cases wherein a

chargeable yet insufficiently stamped arbitral award is broucht before any

of the competent authorities stipulated under Section 33. It is only upon

the payment of adequate duty along with penalty can such an award be

acted upqu by an enforcing Court. The defi.cit duty and penalty may be

depositedbeforetheimpoundingauthorityunderSection38(1)(caloulated

as per Section 35) or the Collector under Section 40.

141.    The  aforesaid  stipulation  of payment  of penalty  is  relaxed  by  .

Sections 39 and 41, which makes for an interesting read.

142.    Section  39  empowers  the  Collector to  exercise  discretion  for the

refundofthepenaltypaidunderSection38(1),i.e.,beforetheimpounding

authority, as is evident from the use of the phrase `if he thinks fit". This

discretion may be exercised to waive `thy portion of the penalty". Section

39readsasthus:    .

•'39. Cotlector's power to rofiund penalty pald under sectior. 38, sub-

section (1). -(1) When a copgi Of an iustrmmenl is senl to the Collector
under sechon  38,  sul7-section  (1),  he may.  i_f he thinks  fiit.  refund  any

portion Of the penaLty in excess Of fi`le rxpees which has been i)ald in
respect Of sueh instrument.

¢) When sueh instrument has been impounded only because i! has been
wrilten in contravenfron Of section 13 or section 14, the Collector may
ref uf`Id the whole penalty so paid. "

Onn @IF.) (COMM.) 1 55#026 Page 63 of 130



®

2026:DHC:752o

143.    Further, the Collector under Section 41  need not direct daposit of

penalty if a party approaches him within one year from the execulion of

the  instrunent  offering  to  pay  the  deficit  duty  and  if the  Collector  is

satisfied that gro`inds of either mistake, accident or urgent necessity are

made out for not depositing the requisite stamp duty in accordance with

the Act. Section 41 is hereinbelow:

"41.  Instrunlents  unduLy  stan.ped  by  accldent.- If any  instru:ment
chargeable with duty and not  duly stanped, nol being an instrunent
chargeable with a drty not exceeding ten naye baise only or a bill Of
exchange or promissory note,  is produeed by any person Of his  o`^)n
molion  bofol.e  the  Colleclor  within  one  year  fhom  lhe  date  Of its
execution or first execution, and such person brings to the notice Of the
Collector thefiact thal such instrumenr is not duly slamped and offers to
pay  to  the  Collector  the  amount  Of tl.e  proper  duty,  or  the  amount
required to rlrake up the same, and the Collector is satisfied that the
omissicln  to  drly  stamp  such   irrstrument  has   been  occasioned  ly

?,Cncdider€nst6c%::#3°=nudr84eo;`rneecce%:t%:chhea%nt,%%ed%,%c:eg=ed#
herein-af ier prescribed. "

144.     Once the requisite stamp duty and penalty, if ariy, have been duly

paid (whether under Section 35, Section 40, or Section 41), the Collector

or the authority under Section 33  admitting this instrunent in evidence,

shall endorse the iustrument under Section 42. In doing so, the concemed

authority is to cenify that the proper duty and penalty have been levied. It

is  only  upon  such  endorsement  that  the  instrunent  regaius  statutory

admissibility and can be acted upon in enforcement proceedings.  Section

42 is as follows:

"42. Endorsen.ent Of instruments on whicl. duty has been paid under

section 3S, 40 or 41.+1) When the duty and penalty (if any). Ieviable

OMP (ENF.) (CO".) 155#026 Pag¢ 64 of 130



®

•      ,il,

in respecl Of any iustrumenl have been paid under sectlon 35, section
40 or section 41, the person edmiting such instlurnent in evidence or
the Collector, as the case ri'Iay be. shall certify dy endorsement thereon
that the proper duty or, as the case may be. the proper duty and penalty
(stating the amourtt Of each) have been levied in respect thereof: and the
nctme and residence Of the person paying the;m.

(2)  Every  iustiunent  so  endorsed  shall  thereupon  be  admissible  ln
evidence, and may be registered and acted upon and authenticated as if
it hed been duly stamped, and shall be delivered on his application in
this behaif to the person firom whose possession it came into the hands
Of the offi\cer impounding il, or as such pe:r.son may direct:

Provided that-

(a) no iustrumenl which has been admitted in ewidence upon |)ayment Of
drty and a penalty under section 35. shall be so delive].ed before the
expiration Of one monlh from the date Of such impounding,  or  if the
Collectbr has certlified that tts further deter[tion is necessary and has
not cancelled such certiflcate..

fo) notlring in this section slrall c[ffiect tl.e Code Of Civtl Pi.ocndure Oav
Of 1.882), section 144, clause 3."

145.    Therefore,  in  addition  to  Sections  35  and  38,  even  Section  42

envisages  the  payment  of deficit  duty  along  with  penalty.  It  does  not

provide an option to not pay penalty by using tems iike  "or'; and other

such disjunctive conjunctions. The only discretion in this regard is granted

to the Collector by virtue of Sections 39 and 41  as stated in the preceding

paragraphs.

146.   In my considered view, the use ofexpression "ifany" in conjunction

with   "penalty"   does   not   render   the   penalty   merely   optional.   This

expressionmustbeunderstoodinthecontextofotherprovisionsoftheAct

such as Section 37, 39 and 41 and not read in isolation. These provisions
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ernpower the State Govemment and the Collector respectively to do away

withpenalty.Therefore,thisexpressionmerelyaccommodates.exemptions

anddoesnot,inanymannerwhatsoever,conferdiscretionuponthisCourut

to waive penalty.
\

O_v_e_rviowoftheAct

147.    It emerges from the scheme of the Act that Section  17 requires an

instrument to be staniped before or at the time of execution/signed and

relaxationofonemonthfromtheexecutionoftheinstrumentisgrantedby

proviso  (a) to  Section 32(3),  after which the Collector becomes A#c"s

oj7}cz.o  and  cannot  endorse  any  instrument  executed  in  India,  i,e.,  a

domestic arbitral award in the present case.

148.    Notably, Section 31 does not provide any time limit for adjudication

by the Collector or any such period within which parties should appro.ach

the Collector. Hence, if parties approach the Collector within a month, the

Collector may  endorse  the  instrunent upon payment  of requisite  duty

without the payment of any penalty.  However,  if they approach after a

month, the Collector camot directly endorse such instrument due to the

bar imposed by Section 32, and would.have to inpound the instruinent

upder Section 33 and thereafter, proceed under Section 40 and 42 of the

Act.  Altematively,  any  other  competent  authority  before  which  such

iustrument is produced, shall impound and either proceed under Section

35(1) or Section 38(2).
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149.   Undoubtedly,  instrLments  not  duly  stamped  are  inadmissible  as

evidence under Section 3 5 and the Court is prevented from acting upon the

same. Further, if such an iustrument falls before an authority as stipulated

under Section 33, such authority is duty-bound to impound the instr`unent.

Thereafter,  the  procedures  under  Section  35,  38  and 40  of the Act  are

tri8gered.

150'.     Proviso   (a)   to   Section   35   permits   an   insuflieiently   stamped

instrunent to be admitted in evidence only after the deposit of deficient

duty along with penalty. The provision employs the telm "duty, together `

with a penalty". Therefore, there is no room under this proviso to discard

the penalty component. The use of "if any" with respect to penalty is only

to provide room for discretion granted to the Collector. The Court is not

accorded with such discretion.

151.     Thereafter, Section 38 permits the concemed authority besides the

Collector to either (i) receive deficient duty and penalty under Section 35

oronlydutyunderSeetion37(specificcases)andforwardanauthenticated

copy of the ingtrument to the Collector along with the  collected amount

and requisite details  or (ii) in other cases,  send the impounded original

iustrunent to the Collector.

152.`    Once the couector receives such iusufficiently stamped instrument

impoundedunderSection38(2)orimpoundshimselfunderS'ection33,he
"shall" require payment of the deficit along with penalty, as under Section

40(1)@). Therefore, there is no room under this provision as well to do
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away with the penalty component altogether; discretion lies with respect

to the quantum of penalty.

153.    Subsequently, the instruments so impounded under Sectious 35, 40

or 41, may be endorsed by the Collector (or the authority adnritting such

instrument in evidence)  only after the duty and if applicable, penalty is

paid as per Section 42.

154.     Notably, the collector may, under section 41, do away with penalty

and require payment of the deficit duty if the conditions stipulated under

this Section are satisfied.

155.    Consequently, from a bare and conjoint reading of sections  17, 32,

33, 35, 40, and 42, no occasion arises for a Decree Holder to unilaterally

paythestampdutyorthedeficitdutyatabelatedstage,i.e.,anytimeafter

one  month  from  execution  of the  instniment  (arbitral  award  herein),

without the penalty  component  (if applicable)  being  paid  either  to  the

impounding   authority  under   Section   33   or  the   Collector.   Thus,   an

iusufficientlystampedawardoughttobeimpoundedbyanauthorityunder

Section 33 or Decree Holder may approach the concemed Collector, who

shall then proceed to endorse the award as per Section 42  after the pre-

requisites under the Act are satisfied. No discretion is granted to this Cout

by the statute to waive penalty; such discretion has been vested with the

Collector.
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The Act as lnterDrele_d _by the SuL}rerv.e Court

156.    Having delineated the scheme ofthe Act,  I shall now refer to certain

decisions of the Supreme Court that may further act as a guiding compass

in order to ascertain how should the Stamp Act be understood.

157.    The Supreme Court in R¢m Jza#zz» v. ,Bey.ra»g Zr¢F2 reiterated that

ifcompetentauthoritycomesacrossinsufficientlystampedinstrunent,the

same shall be impounded and that such instrument cannot be admitted as

evidence until duty and penalty is paid. The relevant excexpt is below:

" 7. Mr Desai lhen contended that where an instrumat not duly stanaped

or  insufficienlly  sLamped  is  tendered  in  evidenee,  the  Court  has  to
impound it as obligated dy; Section 33 and then proceed as requlred by
Section  35  viz.  to recover the  dofcit stanp duty along with peralty.
Undoubtedly, if a person having by law authority to receive evideace
and  the  civil  Court is  one  such person  before whom any  iustrunent
chargcabLe with drty is produced and it is fiound that suel. instiurnent is
not duly stamped, the same has to be impounded. The duty and penalty
has to be recovered according to l¢w. Section 35, however, prohibits its
admission in evidence till such duty and penalty is paid. The plaintiff
has  nelther  prid  the  drty  rlor  penalty-till  tdday: Therefor6, stri;;o
sensu the lustrument is not admissible in evidence. Mr Desai. however,
wanted  us  to  rofer  the  instrunent  to  lhe  outhority  competent  to
edUudica€e the requlsite slarrlp duty payable on lhe irstrument and then
recover  the  chrty  and  penalty  which  the  party  who  tendered  the
instrument in evidence is in any event bound to pay and, therefore, on
this account it was said that the documem should not be exchaded from
evidenee. The duty and the pena.Ity has to be patd whe:n lhe doournent is
tendered in evidence and an objection is raised. 'I'he diffiiculty in this
case arises from the fact tlurl the learned trial Judge declined to decide
the objection on merits and then soughi refuge under Section 36. The
plalntif f was, theref ore, unable to pay the def icit drty and penalty which
wlrmpatdsubjecttoalljustexceptious,thedocumenthastobeadmitted
in evidenee. In this background while holding that the document Ext, I

51 (1978) 3 SCC 236 : 1978 SCC ODIJDe SC 157
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would be inadmissible in evidence as it is rlot duly stamped. we would
riot decline to take it into coasideration beca:use the lrial Court is bound
to impound the dooumenl and deal with it according lo low. "

\S8.   In Shanti Devi L. Singh v.  Tcac Recovery O!ffi.cer53, tha Sap[eme

Cout held the following:

" I 1. There al.e two provisious  in the Slamp Act which provide f;or the

edifudication   Of  stamp   duty.   Under   Section   31,   it   is   open  to   the
executants Of any document, at any stage but within the time limit set
out in Sechon 32. to produce a dooument beJiore ll.e Collector Of stamps
arld require him to adyudicate on the question whetl.er  lhe document
should bear ilny stamp duty. The Collector therexpon may dyudicate
the  storn;p  duty  himseif or  refier  the  matter  to  the  Chiof Confrolling
Revenue  Aulhority  Of  the  State.   In  twrri,  it  is  open  to  the  Chiof
Controlling Reven::ue Authority to rofer tl.e matter to the High Court f ;or
an outhoritative decision (Sectious 32  and  56). This procedure could
have been followed by ll.e petitioners if they wished to seek an answer
to the question whelher lhe certiifiicate Of sale is liable to stamp duty but
they have not done it and tl.e time limit under Section 32 l.as rw. out.
The other provision lhal may become applicable is Section 33. Under
this sectioli, if ar[y docunenL (and this includes a certifi.cate Of sale) is
presen:1ed  to  tl.e  Registrar  fior  registredon  and  the  Registrar  is  Of
opinion that il is a doc:urrlenl which should bear stamp duty but lhat it
has not beeri slamped, it is his duty to impound the docunuent and send
it on to the Collector Of Stail.ps for necessary adiudication ¢ection 38).
This  contingeney has also nol happened.  The third contingency,  also
provided f;or  in  Section  33  is  when  a party wishes  to  rely upon the
certificate Of sale as a piece Of eviderlce bofore a Court or an outhority
enlitled  to  toke  evidence.  Such  Court  or  outhclrity will  also  have  to
impound the ilocument and shall not edmit the same in evidence unless
the stunp  dety cl.argeable and the stipulated penalty are paid.  This
situation has not arisen so far bul nray arise at some time in future. It is
unnecessary  to  antictpate  the  sane  and  decide  lhe  issue.  We  shall
therefore lea`le tl.e issue Of stamp duty to be adgf udicated xpon in lI.e
norlral course,  as  and when found necessary,  and  express  no views
thereon at thts stoge. "

S' (19so) 3 SCC 605 :  1990 SCC. frar) 356 : (1990) 183 ITR 481  : 1990 SCC Onl.Ii]e SC 219
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159.    The Court highlighted the two ways for adjudication of stamp duty

under  the  Act,  i.e.,  Section  31  and  33.  The  fomer  applies  if parties

themselves approach the Collectof within the time period stipulated under

Section 32. If this time period expires, the reeourse is Section 33, whereby

the instrmient shall first be impounded, thereafter the duty and penalty be

paid to make good the instrument, and only then will the Collector endorse

such instnrment. Upon such endorsement, the instrunent becomes eligible

to be admitted in evidence or otherwise acted upon.

160.    More  recently,  the  Supreme  Court  in   pr/.ay  v.   tJOJ  &   Ors.5`,

reiterated the underlying scheme of Section 35 as follows:

"27. The object Of the Sta:ap Act is to collect proi>er stainp drty on an

instrurrlent or conveyanee on which such stamp duty is payable. Section
35isapi'ovisionto.caterf;orLheinstrunienlsnctbeingproperlystomped
and.  as sueh.  Ttot being admissible in e`ndence.  A dbcument rot duly
stan|)ed ca:i'Inot be adraltted f;or any purposes.  To  iinpose the bel. Of
admissibility provided under this section, the foLlowing twin conditiors
are required to be f ulf illled:

(i) Iustrument mLst be chargcable with drty..
(ii) It is nct drly stanped.

28. If the doouments sought to be admitted are not ch    geable with duty,
Sectton 35 has no application..."

\6\.   Tn Bidyut Sarkar & Anr. v. Kanchi)al Pal (Deal) through LRs &

]4#r.55, the Supreme Court recapitulated the` scheme of the Act:

"21.  According to  the  language  Of the sectlon  35  Of tl\e  Starrlp Act,

iustruments not i]uly stanaped would be.inadmissible in evidence, and
any lf.strllment chorgeable with dslty wouLd be adndssdele in evidence

5'1 2oZ3 INSC 1030
S5 20Z4 INSC 704
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onlv and onlv if such instrument is duly stamped` The proviso gives
illustration ds  to  how  the  iustrument would become  admissible upon
payment Of duty with which it was chargeable or in case Of il.str.tl..en:1s
insuffi.ciently  stam|ied, lhe payn.ent is  mede to  n.alie  xp such  dutv
atonL[ with t}enaltv mentioned Lherein. It also reif ers to exceptions where
a document could be admisslble in evidence under a given situaLioli. As
ela:borated in clauses fo) , (c). (d) and (e) Of the proviso. the i:iutru::merit
in question i.e. agreerment lo sell dated 23.03.1999 does not fall under
any exception.

22.   Section   36  Of  the  Stamp  Act  provides  f;or  admissibility  Of  an
instrument  nol  being  questioned  if the  same  had  been  admitted  in
ewidence on the ground that it is not duly stamped except as prov|ded
under section 61 Of lhe Stomp Acl...

23. Section 40 Of the Stamp Act gi`Ies power to the Collector to stamp
such  instiun\ents  which  have  been  irrlpounded.  The  Collector  will
determine  the  proper  duty  payable  on  such  instrunent  along  witl.
i]enalty as provided in clouse fo) Of section 41  (sic).

24. Section 42 Of the Stanp Act provides that when drty and pei!Ialty. if
any, leviable in respect Of any instrmem has been paid under sectioris
3 5. 40 or 41 upon endorsement by the Collector that sucl. duty has been
paid, iustrunenl shall thereupon be edmissible in evidence. "

(emDhasis su|7illied)

162.   Thercaftel, .in Aman Bhatia v. State (GNCT Of Dell.if6, the AL]perx

Ctourt held that:

"32.  Seaton  3S  is  Of parlicular signifiicarice  lo  lhe issue  bofore  this

Court   as   it   rendeTs   instruments   whieh   are   i.ot   dulv   sti\miredhELEEE#
tl.e  rrenaltv.  The  Collector.  apaln.  IIv  Dowers  vested  in  hlll.  und
Section 40 is authorised to lew Denaltv. Section 42 rety;orces that lhe
pu:rpose Of stunping is in payment Of drty, as once the Davlnent of dutv
ond a Derialtw is comt)lete` the instrun.eat is edmissible.

3::E=E:##adr„dwla".u.an"''b-ha~a"£dH====f=d"
" 2025 INSC 6]8
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instl.ument Devs  al]prooriate stanii] dutv.  To fulfil  this  objective.  Ihe
Goverluneut ensures there is slyficieut avallability Of stomps  through
licensed   stamp   vendors.   It   is   for   this   reason   the   Goverrlmeut
remunerates  a stamp vendor  as  he is facilitating  the accesstbility  Of
starr.ps on behalf Of the GovernmeT\t. and thus the role being perfermed
by liceused stanap vendor is nothing sl.ort Of a highly imiiortant public
drty, essential f ;or eusuri:ng the ef f iicient collechon Of reven:ue oi¢ 1)ehaof
Oftheslate."

(emrlhasis suDDlied)

163.     The aforesaid excerpt succinctly reiterates the foregoing discussion

that the Stamp Act ensures collection of revenue. At the cost of repetition,

Section 35 bars a Court from admitting in evidence or otherwise acting

upon an iusufficiently stamped iustrument. This bar is lifted upon payment

of duty and penalty (if applicable), theredy reaffirming the curable nature

of stamping an in§trument.

164.    With  respect  to  the  aspect  of penalty,  the  Supreme  Court  gave

detailed guidelin;s in H.C Z)Aa»do Tr«sf y. SZp/e o/M.J!57. The relevant

portion is hereinbelow:

" 15. Section 40 Of [heeystamp Act,  1899 provides for Collector's poiwer

to stamp instruments impounded. Section 40(1 ) which is relevantf;or lhe
presentcaseis asf ;ollows:       .

"40. ColLector's power to stonlp instrumerits in|]ounded.-

(I)WhenthecollectorimpoundsanyiustTunerltundersection
33,  or receives any iustrunent serll to him under Section 38,
sub-section(2),no€beinganinstrumentchargeablewithadrty
not  exceeding ten naye paise  only or  a  bill  Of exchartge  or
promissory note, he shall adopt the f ;ollowing procedure-

(a) if he is Of opinion that such instrunenl is duly stcrmped, or
is not chargeable with duty, he shall certify  by endorsement

S7 (2o2o) 9 SCC Slo : 2020 SCC Onl.ine SC 753
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lhereon llral il is duLy stamped, or that it is rlot so changeable,
as the case rny be;
fo) if he is Of opinion that such instrument is chargetible witl.

duty and is not duly slamped, he shall require the payment Of
lhe proper duty or the amo:unt required to make up the san'Ie,
together with a perlalty Of five rapees;  or, if he thinks fit,  an
amourTt nol exceeding ten tirnes the amount Of the proper duty
or .Of  lhe  deficierlt  portion  thereof  whether  such  amount
exceeds or fa[ls short Of five rxpees:

Provided that, when such inslrument has been impounded only
becouse lt has been written in contraverltion Of Sectton 1 3 or
Seclion  14. tl.e Colleclor may if he thinks fit. re:ii'Iit the whole

perialty prescribed by this section. "

16. According to Section 40(1)¢) if the Collector is Ofopinion that such
inslrunent  is  chargeable with drty and is nct .duly slanped,  he shall
requlre the payment Of the proper duty or lhe arrount requlred to make
xp the same, togetl.er with a penalty Of f ive nlpees: or, if he thinks f iit,
an canount nol exceeding len tin.es the amourlt Of the proper drty or Of
lhe deficient porlion thereof The statutory scheme Of Section 40(1)¢)
as  rroticed  al>ove  indicates  that  when  the  Collector is  satisfied  that
instrument is not duly stanped, he shall require the |}aymenl Of praper
duty together with a penalty Offive rxpees. The relevant parl Of Section
40(1 )¢) which falls f;or conslderation in these appeals is :

`.oi.,  if he  thinks fit,  an amounl not  exceeding ten  tiines  the

amount Of the proper duty or defilcienl portion lhereof. "

(emphasis sxpplied)

17. The  anruount  Of pe:unlty  thus  can  be  an  amount  not  exceeding  len
limes. The expression "c[n arlount not exceeding ten times" is preceded
by expression  "if he thinke fit". The statutory schei'ne, tha, vests the
discretioi. to rhe Colleclor to impose the penalty anount not eaceeding
t€n  lines.  Whenever  statute  tranofers  discrelion  lo  an  oulhority  the
discretion is to be exereised in furtherance Of objects Of the eruutmer[1.
The  discretion is  to  be exercised not orl whims  or fiarlctes  rather the
discrelton is  to  be exercised on rational basis  in a fair rnanner.  The
amouut  Of penalty  not  exceeding  ten  times  is  rlot  an  amount  to  be
imppse! as a matter Off;orce. Neither imposition Of penalty Of ten tines
t::.der Seclion 4_0(1)fo) is automatic no:r can be mechanically imposed.
Tfie congept Of imposi!ion If penalty of ten t[mes of a sum dral] to tin
times  Of the proper duty or deficiency thereof has  occurr;d  in other
provislous Of the Acl as well.
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18. Wie may reif er to Section 35(a) in lhis contexl which is as f iollows:

" 35. Instruments nat duly stamped i].admissibLe in evtderlce,

etc.-No instrunent chargeable with duty shall be adrnitted ir\
evidence for  any  purpose  by  any  person having  by  low  or
couse:ut Of parties  authority  to receive evidence,  or shall be
acted upon, registered or authenticated by any such person or
by al'ly public officer, unless such iristrument is duly stamped:
Provided thaS-
(a)  any  such  iustrunent  shall  be  admitted  in  evidence  on

.       payment of the drtywith which the same is chargeable, or, in
the  case   Of  any  ii.stilLmenl   insuffi.ciently   stomi}ed,   Of  the

amounl required to make up such duty, togcther with a penalty
Offive rupees, dr. when len tines the amount Of the proper duty
ordeficientporttonthereofexceedsfiverwpees,Ofasurmequal
to ten tin.es sueh drty or portton,. .'

19. It is relevai'il  to notice that Section 35  contemplates  that when ter.
tines  the  amount  Of the  proper  drty  Of or  deficient  portion  thereof
exceeds fu;e rupees, Of a sum equal to ten times such duty or portion is
requitred to be deposited. Under Section 39 the Collector is empowered
to  rofund penalty.  As noticed  above  undei.  Section  35(a)  there  is  no
option except to pdy oum equal to ten times Of such drly or dofitcient
portion but Section 39 empowers the Collector to refund any portion Of
the peralty in excess Of frvi e rxpees which is expressed in the f ollowing
words:

"if he thinks fu irfund aJ'i:y portion Of the penalty in excess Of

fiverupeeswhichhasbeenpaidinrespectofsuchiuslrument."

20. The legislative tnlenl which is clear from reeding Of sectious 3 3, 3 5 .
38 and 39 indicates thatwith respect to the iirstranent not duly stamped,
ten times penalty is  not alvyays  retained and power ccin be exenised
under Section 39 to reduce penalty in regard lo that there is a statutory
discrelion in the Collector lo ref und penalty.

21. Section  39(1)fo)  Of the  Stou'np  Act.  1899  cane for  cousideration
bofore                                                 this                                                 Couri
in Gangappa v. Falddrappa [Gangappa v. Faldirappa,  (2019_)  3_  SCC_
788  :  (2019)  2  SCC  (Civ) 415]  (Of which one Of us Ashok Bhahan,_J.
was a member). 'Ihis Court noticed the legislative scherlie and held th?t
the legislature has never contemplated that in all cases penalty .tq tl}e
extent-  Of  ten  times  should  be  ulti:mately  realised.  In  para   16  tl.e
f;ollciwing has been latd dci:wn ly this Court:  (SCC p. 794)
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"16`    The    Deputy    Commissioner    under    Seelton    38    is

empowei.ed to rrfund any portion Of the penalty in excess Of
five rupees which has been |)aid in respect Of such iustrumenl.
Section  38  sub-section  (1)  agaln uses  the  expression  "if he
thinks fit". Th:us, in cases where penalty Of 10 times has been
imposed, the Daputy Commissiorier has discretion to direcl the
re;fu:nd Of the peralty in f;aets Of a particular case. The power
to rofund  the penalty under Seclion 38 clearly indicates  that
the legislarfure has never contemplated thal in all cases pel!ralty
totheextentoflotimesshouldbeultimatelyrealised.Allhough
the  procedural  part  which  provides  for  impounding  and
realisation Of drty and penalty does  not give any discretion
underSection33forlmposinganylesserpeiraltythan10times.
however, when proviston Of Section 38 is rend, the discretion
given to lhe Deputy Commissioner to refund tl.e pendty is akin
to  exercise  Of the jurisdietion w'Ider Section  39 where while
determining [he penalty he car. impose tlie pei!ralty lesser than
1 0 times. „

(emphasis in original)

The expression "if he lhinlrs fiit"  also occurs in Section 40(1)
clausefo).ThesamelegislativeschemeasocourringinSection
39 is also discermible in Section 40(1)fo), there is no legislative
inlendrent that in all cases penalty to the extent Of ten times
[he anount Of proper stamp diity or def icient portion sl.ould be
realised.  The discrctlon given to  lhe Collector by use Of the
expression   ``if  he   lhinks  fit"   gives   ample   lalilnde   lo   lhe
Collectoi.toapplyhismindontherele`rantfactorstodetermine
theexlentOfpenaltytobeimposedf;oracasewhereinstrument
is not duly stamped. Urmioidabte circumstqnces including the
conduct Of the party, his intent are the relevantfactors to come
to a decision.

22. The purpose Ofpenalty generally is a deterrence and not relribution.

apen. ? discretion is given lo a publtc authority, such public outhority
should  ex_e_rcise  such  discretion  reasoi.ably  and  ndt  irl  oppressi;e
manner.  The  respousibility  to  exercise  the  discrelion  in  reasonable
mapner  lir  more  in  cases  where  discrelion  vested  by  the  statute  is
u?if3tt:red.Imposit.ionof.theextreme|)enaltyi.e.teutin;esofthedrtyor
dap€ientp_orlionthereofcannotbebasedonthemerefacn;mofevdsioi.
o_if duty.  The,re.ason  su?h as f roud or  deceit  in  order  to  d;prive  the
Revenu?orulidueewiclunentarerelevantfiactorstoarriveatadecision
as to what should be lhe extent Of penalty under Section 40(1)¢).
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23. Wle   may   rof;er  to   the  judgment  Of  this   Court   inpetetl   Subba
Rcov.Anunala    S.    Narendl.a[Peted    Subba    Rcov.Anurrala    S.
Narendrq  (2002)  10 SCC 427]  . This Court had occasion to co\nsider
in  the  above  case  provisious  Of Section  40  Of the  Stomp  Act.  1899.
Roferring to Sectiorl 40 this  Court made the fiollowing observaton in
para 6:  (SCC p. 429)

"6 ....  The  Collector  has  the  power  lo  requlre  the  |)erson

concerned  to  .pay  the  proper  drty  together  with  a  penalty
amouut whieh the Collector.has to fiix in corsideration Of all
aspects involved. The restrieton inposed on the Collector in
imposing the peralty anounl is that under no ctroumstances
the per.alty amount shall go beyond ten times the duty or the
def i.cient portiori Lhereof. That is thef arthesl lim}t which rneant
only in very extreme sit:uatious the penalty need be iniposed up
to that limit. It is unnecessary fior us to say that the Collector
is not required by low to impose the rriaximum rate Of perlalty
as a irralter Of course whenever an impounded document is serlt
to him. He has to take iato accouni various aspects including
the financial position Of the person conce:rned. "

24. This Court in the al)ove case categorically held tlut il is only in the
very extreme situntton that penalty needs to be imposed to the extent Of
ten times .

25. The Collector ky imposing ten times penalty in his oTder has given
the reason fior imposition as  `.lhe party l.as not mentioi.ed the actwal
nature Ofthe document with the iatention to escape the duty". When lhe
Collector  found  intention  to  escape  the  drty.   it  was   the  case  Of
imposilion Of penalty but whether the reason given by the Collector is
suffilcient for inposition Of extreme penalty If ten times is the question
whiehneedslobefurthercoasidered.`TheHighcourtwhilecousidering
the question Of imposition Of penalty Of ten times has also given almosl
same  reasoi. in  the f;ollowing words:  (H.C.  Dhanda Thrst case [H.C.
Dhanda Trust v. Stote Of M.P..  2017  SCC OnLine MP  1755  :  (2018)  1
MP IJ 318]  . SCC OnLine MP paras 3 I -32)

"31.  .„  But in the present  case  the  corxplete  title  has been

tranrferred by Trust to Jogesh Dhanda and lshan Dhanda in
the na:ne Of deed Of assenl. Therefiore, there was inlention to
evade the heavy stomp duty on such traitsaction. 'I'heref ore, the
Collector  Of  Stamps  has  rightly  imposed  10  times  penalty
which is maximum under the Act.
32. In view Of the above,  I do not find any merit in this writ
petitlon. The same is hereby dismissed. "
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26. No other reasous l.ave been given either by the Collector or by the
lligh Court jiistifying the imposition Of rrlaxinurrl penalty Of ten tirrtes.
It is not the case Of the Colleclor that the conducl Of the appellant was
dishonest  or  cor[rfurliacious.  The  High  Corurt  in  its judgment  [H.C.
Dhanda Ttwst v. Stale Of M.P..  2017  SCC OnLine MP  1755  :  (2018)  1
MP IJ 318]  Iias noticed that although the resolution was passed on 6-
4-2005  to execute the deed Of trarLofer by trustees in f;avoul. Of Jogesh
Dhanda and lshan Dhanda, but later on they deliberately exeouted the
deed in the nune Of deed Of asse:nt on a starnp paper Of Rs 200. For the
reason given ky lhe Collector as well as by the High Courl llut there
was intention to evade the stamp dufty in describing the document as
deed Of assem the irrlpositlon Of the penalty was cdlled fior but in the
facts arld circumstonces and the reasous which have been given by the
Collector Of Stamps as noticed above we are satisfied that this was not
a  case  of lmpasition  Of extreme penalty  Of len  times  Of deficienay  Of
stamp duty. Tlaling inlo cousideration all J;acts and circurustances Of lhe
case, we are Of view that ends Ofjustice will be served in redueing the
penalty impased lo the eitient Of the half i.e. five times Of. deifeienay in
the stomp chity. "

165.    Therefore, the Court in ff. C. Drfea„d4 rrusf /§#prqJ emphasised that

the  purpose  of imposing  penalty  is  deterrence  and  is  not  a,  matter  of

ordinary course.

166.    It emerges from the aforesaid decision that the court placed reliance

on Section 40 of the Act to bold that Section 40(1)(b) allows the Collector

to require payment of duty and penalty.' The penalty shall be of five nipees

or  if deemed  fit,  any  amount  not  exceeding  ten  times  the  amount  of

property duty or the deficit amount.  It was  reasoned that this provision

grants discretion to the Collector to impose any penalty from the minimum

offiverupeestothemaximumofuptotentimestheproperordeflcitstapp

duty. In thjs light, it was emphasised that such statutory discretion is to be
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exereised in accordance with the object of the statute, in a rational and falr

manner, and the Collector shall not act on whilns.

167.    The key element herein was that imposition of ten times penalty

under Section 40(1)®) was not automatic. This is evident from the words

employed under Section 35 proviso (a), which stipulates penalty  "o/¢ve

rupees,  or,  when  ten  times  the  amour[l  Of the proper  duty  or  defiieient

portion thereof exceeds five rupees, Of a sum eoual to ten tines such drty
orponz.o» ''. Thus, this is starkly distinct from Section 40(1)®).

168.    The   aforesaid   bbservation   also   buttresses   my   view   that   the

impounding authority or the Courts do not have anv discretion in the levv

Of oenaltw: as is evident from the comi)arison between Section 35 and 40.

169.    The  Cout considered the  relexation  granted  under  Section  39  to

waive penalty and held that the  penalty need not  always  be  ten times.

Discretion must be exercised reasonably and not in an oppressive manner.

170.    The statutory import, therefore, is that in order to impose maximum

penalty, mere intent to evade stamp duty will not suffice.  Instead, there

must exist an element of froud or deceit to unjustly enrich from public

exchequer and such other extreme cases.

171.    'Iherefore, in view of the foregoing legal position as drawn from

binding precedents and the statute itself, it is safe to say that while stanp

duty is a cunble defect, the cure must necessarily be in accordance with
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the Stamp Act, wliich mandates payment of the deficient duty and penalty

as stipulated.

ITtterDlav between the Stami] Act and the AI.bitl.ation Act

172.    The interaction between these two Acts has resulted in certain legal

and pragmatic iss`ies in enforcement proceedings for both Decree Holders

and Judgment Debtors alike.

173.    The dichotomy is that, on one hand, inadequate stamping is not a

ground to set aside an award under Section 34 of the Arbitration Act as

held in Af. ,4„¢s#}i¢ Devl. /sapra/; apparently, the Arbitration Act also does

not stipulate deposit of stamp duty on the award or mandate the Tribunal

to ensure the sane. However, on the other hand, it i§ trite that an instrument

must be duly stamped for its enforcement. Therefore, obstacle arises at the

stage  of Section  36  i.e.,  enforcement of the  award,  which  can  only be

invoked after the statutory three-month period from passing of the award

has expired.

174.    The issue gains further prominence since the Stamp Act does not

expressly  provide   room   for  such   three-month  window   and   instead

stipulates  a  maximum  of one  month  for  stamping  the  award  from  its

execution/signing.  The  Act  also  prevents  a  competent  authority  from

acting upon an insufficiently stamped arbitral award, which undoubtedly

includes  enforcement  of such  award.  The Act  lifts  this  bar  only  upon

deposit of adequate stamp duty along with penalty, if applicable.
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175.    This  is an apparent disconnect between the two  statutory regimes

that ought to be brought to a quietus.

ObliE{ation lml]osued under Section 33 of the Stouw Act

176.    This  Court  is  mindful  that  while  "shall",  in  the  ordinary  sense,

implies a mandatory nature, however, other factors may make it derogable

and render it directory.  These factors may be,  I.#!er a/z.fl,  the legislative

intent, the context of the whole rty statutory purpose58. However, prj.ma

/&ci.e "shall" indicates mandatory nature ,

177.    Ifthere is a statutory mandate to perform a duty in a certain manner

or within a specific time period, the prescription may be mandatory unless

shown otherwise59. Further, if a statue lays down consequences for failure

to  comply  with  a  requirement,  it  must  be  strictly  followed6°  and  is

ordinarily constnied to not be directory.

178.    The Supreme Court in Stofe o/A.J!  v. J! Z,afifm7. Devl. 6`, held that
"shall" under Sector 33 of the Stamp Act is mandatory and leaves no room

for discretion in the following words:

58 Raza Bulend Sngar Co`  Lid` v. Municipal Board. Rai.qur. \9611 SCC 0nl.ine SC \ 19.. Co:lhecto[ Of Mongivyl v.

Keshav Prasad Goch,  1962 SCC OnLine SC 93; Hiralal Agarwal v. Rflnipadarath Singh,  1968 SCC OnLine SC
264;   Sainik  Motors   v.   Stete   of  REjasthan.   1961   SCC  OnLine   SC   15;   Cen!ra/   Onga»tsadon  /or  Rai./rmy
Electrifcailon v. ECI SPIC SMO MCML (:ry), (202S) 4 SCC 641  .. (2025) 2 SCC (Civ) \ .. co2A sec Ond.he SC
3219
S9 Kanal bxprovemcnt Thi§t v. Parka8h Winti, (1995) 5 SCC  159
60 State of Jhrfund v. Ambay Cemcots, (2cO5) 1  SCC 368
`1 (2008) 4 SCC 720
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" 16. A perusal  Of the said provision shows  that when a dooument  is

produced(orccrmesintheperfermanceOfhisfunctious)boforeaperson
who is owlhorised to receive evidence and a person who is in charge Of
a public office  (eneept a police officer)  bofore whom any  ins[ruinerit
chargeable with duty is produced or comes in the perfermance Of his
functious, it is the drty Of such person bofore whom the sald instrument
is produced to impound the docLonent if tt is not duly stamped. The use
Of the word shall ln Section 33(1) shows that there is no disonedon in
lhe authority mentioned in Section 33(1) to impound a dooument or not
to  do  so.  In  crur  opinion.  the  wordshall in  Section  33(1)  does  not
mean may but meaus shall. In other words, it is mandatory to inpound
a docunent  produced  before him  or which  comes  bof;ore  him  in  the
performance Of his funetious. Hence the view taken ky the High Court
lhat the documemt can be letumed if the party does not want [o get it
stamped is nol correct. "

179.    The aforesaid view has echoed in various other decisions62 of the

Supreme Court as well.

180.    In seeffeflrow¢ SHertyJ /sapro/, the supreme court held that chapter

IV of the Kamataka Stamp Act,  1957 (analogous to the Stamp Act in the

present case) is both "mandatory and regulatory". It was held that Section

33  mandates  every  competent  authority  to  impound  an  insufficiently

stamped   instrument   when   such   instrument   is  produced.   The   Cout

highlighted the objective of the Act in the following words:

"17.Th?o_b!ectoftheActisno`tloexclndeevideneeortoenableparties

to avoid obligatiou on technical grounds. Rather, th6 object is t; obtain
revenue  ev_en  from  such  instruments  which  are  at  the first  insto:ne
•Ir:stamped ?i. iusufficiently stomped.  The sald objective has  the twin
elepel.ls  Of recovering the due stamp chlty and ienalty. and also  the
publicpolicyOfbindingpartiestolheagreedobligatiods.....

"RanRalfuuBajrangLal,(1978)3SCC236;AvinaghKuliiarCliaullanv.VIJayKI.tslinaMi§hra,(Z009)
2 SCC 532i Tinpatl Developer§ v. Stote orultmkliand. ¢01.) 9 SCC 332
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181.   A Division Bench of the Kamataka High Cout in S¢"dra fes/ey

AIIH¢ iB¢rrets v. P GWH¢v¢Itry`', though in context of the Karnataka Stamp

Act.of 195764, aptly articulated as follows:

" 12. Court carmot say that it would irni}ound the docunent only when

the  docunient  is  tendered  in  evidenee fior  marking.  There  may  be
instances where duty and penalty peyable may be very high and the
party  mty  not  choose  to  raly  upon  such  insufficiently  slamped
documant  in   ordet  to   avoid  stamp   duty   and  penalt)h   ln   wich
circumstances, it would result in lass Of revenue to the exchequer. The
power Of inpounding a dooument is to collect stamp duty and rienalty
whenever lhere is an escape Of duty. Therofore, when it is brought to the
notice Of the Court that a docunent is insifficiently stanped. the Court
exercising its power under Section 33 Of the Act has to |]ass oLn ordeT at
the first instance for impounding the doc"eut.  Though there is  a
discretion vested ln the Court to exerelse powers under Sections 33 and
34 Of the Act. no Couri can hold that it would wait till the dooument is
tendered in evidence. In such ciroun.stances. there ma)I be chances Of
loss Of reve"e to the exchequer. '.

(emt]I.asis supplle®

182.   A Division Bench ofthis Court in P¢/IP ffrogA Slichor, CoA /Reld/

v. Prabodh Chander Puri, Mador General (Retd.)6S ,treIA as foH]ows..

" 10. Faced with this situation, the learmed Counsel fior the appellant in

this appeal made the j;ollowing two submissious :

(A) For a deeree to be passed on the basis Of-edmissions, admissions
have to be clear, unambiguous and unqualifiied and fior this purpose,
eiitire written Statement is to be reed and not the isolated porliors. He
roferred to the f ollowingjndgments in sxppori Of his submisston:

(i) Balrty Taneja v. Sunil Medan. AIR 1999 C 3381.
(ii) Manisha  Commercial  Ltd. v. N.R.  Dongre,  AIR  2000  Del  176  :
(2000) 52 DRI 578.,`(iii) riarivar  Se`ra  Sanstl.an v. Dr.prrs.)  Veena Kalra.  AIR  2000  Del

349 : (2000) 54 DRI 914 q)B).

® 20lz SCC ODline Kar 8770
" Sectlon 33{1) of tbe Kari.ataka Sfamp Act 1957 ts p4* „4lerd4 lo the lndlan SfaDp Ac. 1899
6! 2007 SCC OnLliie I}el 728
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(iv) Medhav  Leasing  Firrance  (P)  Lld. v. Erose  Educatlonal  lrifbtech
Pvt. Ltd.,  1997 V AD q)ethi) 627.

There is no doubt about the principles Of low contoined in the Oforesaid
judgnenls. Ilowever. in the present case. we find lhat Ext. P 1  is clear
and unqualifiied acknowledgment and acceptaace Of the  liabitity.  Not
only it confirrns that the responderi:t had given the loan in queslton, it
also gives the particulars Of the demand dra;fts vide which the loan was
given. It also states the p:urpose f iol. which the money was utilised. It also
meritions that lhe appellant was pledging the shares Of the coapanyf;or
repayment Of the loan. 1t even menitons the interesl which lhis loan was
to carry  [See Balraj Tanejav. Swil Madan, AIR 1999 SC 3381] . The
object Of Order XII Rule 6 CPC is to enable the parlies to obtain speedy
judgments  and,  therofore. Co:urts  are not to unduly mrrow down Che
scope and meaning Of this Rule. In Shikharchand v. Mst. Bari Bai, AIR
1974 MP 75. the Court held that a judgmerit under Order XII Rule `6
CPC  can  be based  on  a  stalement  made  dy  the parlles  de  hors  the
plendings    aird   such   adlnissious    could    be   either    expressed   or
coustmctive.  This  Co:urt  in K.N.  Couslruction v. JVG  Finance  Ltd.,

(2004)  11 I  DI;T 437  : (2004) 74 DRJ 483. concurred with the Ofbresald
view. We may also, quolef ;or our benoflt. thef ;ollow.Ing observatious Of
a Diviston Bench Of this Cout in Delhi Jal Board v. Sul.endra P. Malik,
2003111 AD (Delhi) 419 :  (2003) 68 DRJ 284 ®8):

``9.  The  tesl,  therofore,  is  (i)  whether  edmissiori  Of f;acl

arise  in  the  sult  ¢.i)  whelher  such  admissiou  are  ptain,
unambiglious and unequlvocal fiiti) whether the drf ence set xp
issuehthatitrequiresevidencefiordeterminationOftheissues
and   (iv)  whether  objecttorls  raised  against  re:ndering  the
jndgmem  are  such  whicl.  go  to  lhe  root  Of the  malter  or
whelherlheseareincoresequentialmakingitimpossiblefarthe
party to .succeed even if enterlained. It is immaterial at what
stage the judgrrlehi is soughi or whelher admissions Offact are
found   expressly   in   ti.e   pleadings   or   riot   because   such
admissions  could  be  gathered  everl  conslructively  fior  the
purpose Of rendering a speedy jedgnient. '.

The prese;nt case f ulf illls [he Of ;oresaid test.

¢)  Ext.  Pl   could  not  have  even  been  cousidered,  as  il  is  an
uprtalrped  dooum_ent,  though  it  required  stamp  Of rupee  one  ed,
the.rof?re,. is.  inapnd:sible  under  Section  35  ;if  the  sttamp  Acl.  He
submitte!  th.tit  the  dooument  is  termed  as  `achowledgrient'  and  is
I.:puire! t? bf starpp.ed .as per ATticle ] Of schedule 1 toihe Staap Act.
The submission Of the learned Couusel was that Section 35 lay; down
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that  an unslanped docament camol be  Looked into  as  evidence and
passingjedgmentonthebasisOfsuchadoca.ilentwaslotollyuntenable.
He rof;erred to the jedgrr.enS in the case Of sml Gita Devl Shch v. Sm
Chandra Moni Kanani. AIR 1993 Cal 280 wherein it was held that even
if the objection Of stomp drty was not taken dy a party, fhe Court was
under obligation  to look inlo this  question as it was  an independent
obligation Of the Court to look into admissibility Of the evidence.
We have the fiollowing two answers  to  this  c;niention Of lhe leaned
Couisel f ;or the appellant:

(i) everl if the docllnenl is unstan\L]ed, Court carl im|)ugl. the
document and get the sane ndoudicced in so fior as the |]ay]nenS Of
stamp duty is conce:rr.ed. Tl\e |)enalty up to 10 times Oflhe stamp duty
L}ayable  can  be  levied.  Since  the  documerlt  requires,  admittedly,
stan|Jdi.tyOfoneri.pee,therespondonlwilLl.mreto|IayslaM.pilrortl.
ten r.I|]ees ever. if maxinum perdty is irr.posed. On payment Of this
d.rty the documer.t can lie ret.d irlto evidetice.

The High Cout Of Hi:machal Pradesh in Narender Kunar v. Hus Rdy.
AIR1986HP75hasaplatnedthelegalpositioninthefollowingwords:

"7. The approach Of the learlied Sub-Jtidge in the matter in ny view

was  wholly  erroneous  dnd  has  resolted in lis failure to exercise  his
lavrful jurisdietion. So as to call for interference ly this Couri It is an
admitted  position  that  the  docuneut  soughi  to  be produeed  by  the
petitioners before the trial Couri was an urstomped one. In a situdion
Of  this   type  wher\   a  document  changeable  with   duty   is  Jiound
unstanped or insuif f tcie].Jly stamped and is produced bofore a -Court,
the Court is under a legal obllgation  in lerms  Of Sngction  33  Of the
lndiar. Stomp Act to impound such a docunen. Ir. other words, the
Court is duty bound to ¢ake such document into Legal ce.stody After
tl.edocuonentissoin|IoundedtherearetwocoursesopeiitotheCourt.

T:uebj§ctrsttoc°%#:£##%thuepod:Cpu3##,n:;th#de:;c°hfag%;e
thereon and the penalty as provided under Section 35 Of the lndia..
Sfom|i Act if so tendered ky the party producing the documenL Aftel.
the stamp duty and the panelty are so pald, the Courl is requlred to
send to the Cotlector an outlienticoted copy Of the. docuneret together
with a perti!ficate in wridng stoting the amouut Of duty and penalty
teilled in rapect thercof and also to send such qirolLnl to tl.e Cotlecior
as irovideJ by Subrs;diorl (1) Of Sectiorl 36 Of the Stamp Act. The
se6ond coursb is when the party-producing tl.; docunent-fuls to pay
the dllty and penalty as provided under Sectryn 3S Of `tl\e.Stanp AcS
theCourtII..;stseiidth:origiiialdocumenttt;theCollectorwhoshall
thel.tokenecessarystapsfiorrealisingthestampdutyandthepenalty.
There is no third course open to the Court like.keaping the uaslamped
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documenl on the record without first reaLising the sfromp duty and the
pe"alty.

8. Again  if we look to the provisious  Of Section  35  Of the lrldian
Starnp Act, it is obvious that the bar against admittance in evidence Of
an uustornped or irlsu:f f lciently slamped irstwrnenl Of the nalu].e tike lhe
one under cortsideration as placed by Section 35 Of the Slamp Act is
nct an absolute bar alid the sanie would stand ren\oved as soor. as lhe
duty chargenble on tlue it.stn.meMit or the deifelency in such duty alolig
iwht.   tlie   pl.escribed   petialty   are   pald.   The   party  prodrctng   on
unstamped  or  insuffilciently  slanped  iustrument  Of this  nature  has,
lherefore. the righi to clalm that the instrunent be admilted in evidence
on payment Of the defiicienl stamp drty and the penalty which right as
earlier stated is, Of courser subject to all just exceptions. "

This vie:w found support in tl.e judgment Of the Sxpreme Court in Peteti
Subba Rao v. Ar[:iimala S. Narendra. (2002) 10 SCC 427. We, tl.errfure,
take this documerty noniely, Ext. PI iato legal custody aiid direct the
respondewl to pay the requisite stomp duty along with per.alty, whicl.
would be Rs  10. Since the leoned Counsel the respondent, dwing the
course Of arguments, had stated that sueh duty would be paid, we edmit
the docurnenl into evidence, which atherwise sten'Ids proved as it is a:n
admilted dociLment and can proceed with the case on the basis Of this
docurnent.  We, however, make it cleaT that qfter the stamp duty and
the  penatty  ure  paid,  the  Registry  shall  send to  tlie. Collector,  ar.
authenticateil  copy  Of the  document  togelher  wLeh  a  certiifecate  in
wrlting stating that the alMoi\iit Of duty and penalty levled l.as beeii
pald. The embargo, as sought to be crea¢ed by the appellant in adwitting
lhis document into evidence. thus vanishes and with thal goes the basis
Of submisstori Of the leamed Couusel f ior the appellant.

fiit) The learned Counsel fior the respondent had submitled that
apart jirom Ext.  Pl, the pleadings.  namely.  the plalnt cued the \niritten
statement would  clearly  bear  oul  thal  there was  hardly  any  dispute
raised by the  appellanl in so far as  liability to make the paymerl€ is
concerned. "

(empl.asis supplled)

183.    Therefore what is apparent from the aforesaid decisions, the scheme

of the Act and Section 33 itself is that it does in fact, impose an imperative

. duty upon a Court to safeguard the public exchequer. This Cout in Mo*I.#i.

Electricals (suiira) and Jitender Mohan Malik (supra) a+so edop¢ed the.
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aforesaid reading of Section 33  of the Stamp Act. The Supreme Court in

J» Re.. JMfaptry /s«prm/ also underscored this intent.

184.    In  my  considered  viow;  Section  33  is  in  no  words  ambiguous.

Inasmuch as it uses the word "shall", Section 33 does not provide for any

other altematives or grants any degree of .discretion. The only caveat is that

a competent authority must come across such iustrunent during the course

of its duties. I also arrive at this view bearing in the mind the statutory

purpose behind this  legislation,  i.e., to  secure revenue  for the  State  and

safeguarding the public exchequer. Therefore, treating this duty as merely

directory would essentially permit parties to circumvent the mandate of

paying  stamp  duty  and  thereby  defeating  the  purpose` behind  a  fiscal

statute.

DichotomvinTuni.melines

185.    The t`ro statutes appear to be temporally inconsistent.

186.   On the face ofit, the stamp Act demands compliance within a month

from affixing signatures on an arbitral award (without attracting penalty),

but  the  Arbitration  Act  and  judicial  precedents  somewhat  relax  this

mandate at the Section 34 stage, which thereafter becomes relevant at the

Section 36 stage, i.e.,  after the lapse of at le`ast three months (additional

thirty days with sufficient cause) from the exeeution of the award.
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187.    Howeveruponacloser look, onemayseethatthereisnodichotomy        "

at all.  The  statutes  operate  independently of each other.  This  is  evident

from  a  conjoint  reading  of Sections  2(6),  2(12),  3,  17  and  32.  I  shall

reproduce them agaln hereinbelow for ease of reference:

"(6)   "Chargeable''.   -   "chargeable''   means,   as   applied   to   an

irst"ment executed or first exeouted afier the commer;;ement Of this
Act. chargeable under this Act, and, as applied to any other instrumeut,
chargeable under the low in fiorce in lndia when such instrument was
exeouted or, where several persous executed the inslrument at difflerent
times, f irst executed,. "

"(12)  "Exeouted"  and  "execution". -"executed"  and  "executton"

used with rrference to instrunrients. mean "slgned" and "siglrature".. "

"3. Instruments cliargeable witli duty riubjecl to  the provisious Of

this  Act  and  the  exempttons  comlained  in  Schedule  1,  the fiollowing
iustruments shall  be chargeable wilh duty Of lhe amoum indicaled in•that Schedule as the proper drty theTrfore respectively, that is lo say-

(a) every instiwmenl mentioned in that Schedule which, not having been
p_revlously executed dy any person. is executed in lndia on or c[fier the
firsl day Of July, 1899;
fo)   ev6r};  bilr'Of-ex;hange  payable  otherwise  lhan  on  demand  or
promissory note drown or nnde o:ut Of lndia on or after that day and
accepted or paid, or presented for acceptance or payment. or endorsed,
tranrferred oi. otherwise negotiated, in lndia; and
(c) every iTtiu_ment (other than a bill Of excl.ctnge, or promissory note)
menlioned in thal Schedule. wlinh, nol having been previously exaculed
by any persoi.. is eaecuted out Of lndia on or after that dry, relates to
any property situate, or to any matter or tl.ing done or to be done, in
lndia and is received in lndia:
Provided lhal no drty shall be chalgeable in rexpect Of-

q)  any  instr.Iment executed ky,  or on  behaof Of  or in j;avour ofi  the
Goverrment  in  cases  whei.e, bul fior this  exemption,  tire  Goveinmer.t
wouldbeliabletopaythedrtychargeableinrespectofsuchiast"ment;
(2)  a?y  i.nstrument f;or  the  sale.  tranrfer  or  6ther -disposition,  eitl.er
absolutelyorbywayOfmoi.tgageorotherwise,Ofanychiporvessel,or
any.pat..in_te_i.es!,shar_forpropertyoforinanyshiporvesselregistered
•Inder the Meflchant Shipping Act  1894, Act No.  57  & 58 Vict.-c.  60 or
•I.n^df: 4C_t.:l¥.9if 1_838 Acl No. or the lndian Registratlon Of Ships Act,
1841.(CXOf1841)asanendedlysubsequentActs."
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"17. Ieslrumei.ts executed in lndia. -All iustrunents chargeable with
duty and executed dy any person in lndia shall be stomped brfere or at
lhe €ine Of esecutton, "

"32. Certificate by Collector. -(1) When an iusti.ument brongl.t to the

Collector  under  section  31   is,  in  his  opirtion,  one  Of.  a  desariptior.
chargeable with drty, and

(a) the Collector determines ll.at it is alrcady fully stanped, or
¢) the drty determined by the Collector urider sectioin 31, or such a sum
as, wilh the drty alreddy paid in respect Of the iustrument, is equal lo
the duty so  delermined, has been pald,  the Collector shall certify  by
endorsement on such iustrunent that thefull drty (slating the amount)

with which il is changeable has been pald.
(2) When such instrument is, in his opinion, not chaTgeable with duty,
the Collector shall certify in marli'ier Oforesaid that such instrunent is
nol so chargeable.

(3) Any iuslrument upon which an endorsemenl has been made under
this section, shall be dee:med to be duly stamped or nat chcngeable with
duty,  as  the  case  may  be,.  and.  if  chargeable  with  drty.  shall  be
receivable  tn  evidence  or  otherwise.  and  may  be  acted  upon  and
regLstered as if it had been orlginally duly stomped:

.      Provided that nothimg in this section shall  authorize the Collector  to
endorse-
(a)  any instrunenl executed or first execuled in lndia and brought to
hirrl Ofler the expiralion Of one month from lhe dale Of il.s execution or
first execution, as the case may be;
¢) any instr;melit executed ;r fi;st executed out Of India and brought
tohimOftertheexpirationOfthreemonthsafterithasbeenfirstreceived
in lndid.. or
(c) any irstrument chargeable with a duty not exceeding ten naye paise,
or any bill Of exchange or promissory note, when brought to him, after
the drowing or exowition thereof, on paper rrot drly slamped. "

188.    Thus, it is evident from the above that the Stamp Act, in no words,

envisages  en.forcement  of  an  instrunent  as  the  changeable  event.  It

operates independent of the Arbitration Act.
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189.    Under the Stamp Act, the chargeable event is the execution/signing

of an instrumenvarbitral award. Thus, the stamp duty is to be paid either

(i)  before  the  execution  or  signing  of the  award  or  (ii)  at  the  time  of

execution or signing of the award or (iii) within one month from execution

or signing of the award.

190.    Having said that, I now tum to the Arbitration Act and its import,

whereunder Section 36 imposes a bar on enforcement of an arbitral award

untiltheexpiryofthreemonthsandanadditionalthirtydaysinsomecases.

191.    In addition to this embargo under Section 36(1), Af. -4"usw)J¢ Dcvl.

(saprmr/ also bolds that the objection of inadequate stamping is premature

for the purposes of Section 34.

192.    This  has  unfortunately  caused  Decree  Holders  to  wait .till  the

enforcement stage to pay stamp duty, which may come after disposal of

Section 34 petitions or appeals under Section 37 or SLPs filed before the

Supreme  Court.  At  which  point  the  time  period  under  the  Stamp Act

expires  and such  decree  holders  are  required  to  make  good  the  deficit

amount aLong with penalty.

193.    To  acbieve  this,  this  Cout has  observed that Decree Holders are

paying e-stamp for the deficit amount and filing proof thereof.

194.    However, in the opinion of this Court, this unilateral mechanism is

notpermissiblebythestafuteasitoverlookstheprocedureprovidedbythe
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Act including and not restricted to Sections 32(3) apd 33 . These provisions

respectively prevent a Collector from endorsing an instnment after one

month from its exeoution and mandate a coxpetent authority before whom

such insufficiently stamped iustrument is brought, to impound the same.

195.   As discussed in the foregoing discussions, the penalty component

•cannot  be  waived  by  this  Cout  and  only. the  Collector,  in  specific

situntions,  can  do  away  with  payment  of penalty.  Therefore,  it  is  not

apposite  for  decree  holders  to  unilaterally pay  deficit  amount without

penalty.

196.    Even 44: 4«asq}ia Det]I. /sxpra/ does not grant any exenxption from

the payment of stamp duty. The requirement of payment of rdequate stamp

duty doe§ not depend on when an instrrment is sought to be enforced.

Therefore, the time period under Section 36 of the Arditration Act does not
"cure" the stamping defect.

197.   44: 4»asrya Devl. /saproJ only holds that insufficient stamp duty is

not one of the grounds  stipulated under Section 34 for setting  aside  an

afoitral award, therefore, an objection to that effect does not hold water for

Seetion 34 purposes and nothing more.

198.   A hamohious view would be,  in  fact,  to pemit  willing  Decree

Holders  to  deposit  the  deficit  amount  and  proceed  with  enforcement.

However, there is no provision in the Act to allow parties to unilate.rally

make  good the  deficit stamp  duty after expiry of the one month  from
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execution.  However, this Court is of the view that especially keeping in

mind the  intent behind the Arbitration Act, the pendency of Section 34

objection petition or an appeal under Section 37 or an SLP,  is  a cogent

ground  for  the  Collector  to  waive  and/or  impose  minimal  penalty  in

accordance with the Stamp Act.

199.    This Court is also mindful that it is not exercising writ jurisdiction

and is only acting within the garb of proceedings under Section 36 of the

Arbitration Act and therefore must act within confines of the statute, which

in no ambiguous words provides that an arbitral award must be stamped

within  one  month  of its  execution  and  if failed  to  do  so,  it  must  be

impounded  and  thereafter be  dealt  with  tlnder  Section  35  or  38.  Only

thereafter such award shall be endorsed under Section 42.

Imilouwhng

200.    In view of the preceding discussion, this Court is clear in its mind

that Section 33 imposes an unconditional duty on the authorities stipulated

therein  to  impound  insufficiently  stamped  instrunents  brought  before

them in the course of their duties.

201.    Further, it is also well settled that only the original instrunent shall

be impounded since a photocopy is not an "instrunent" for the puxposes

of Section 2(14) of the Stamp Act66.

" State of Bihar v. Karamchand Thapar and Bros` Lrd.. Am 1962 SC 110

OMP (ENF.) (COMM.) 1 55#026 Page 92 of l30



®

l        rtl     l

202.    This      position     has      been     well      settled      in     JJ¢ri.     Om

.4ggflriiJ¢J v. Prckusft67  by  the  Supreme  Court.  The  relevant  portion  is

reproduced thus :
`\

"7. Sectioi.  33   gives  power  to  the  authority  to  check  whether  the

instiunent has been duly stamped and in case it is not duly starxped. to
lcke  steps  to  impound  the  same  by  proper  slamp  duty  on  the  said
doou:neut. This power ca]. be exercised in regard to an  "iustrument''.
Section 2(14) Of the Act def ilnes  "iustrument'. as:

" 2. (14) Instrument.-.Irstrunent ' includes every dooument by

whicl.  any  Ilght  or  liability  is.  or  prxports  to  be,  created,
tranoferred, limited, extended, extinguished or recorded; "

8. The iustrunent as per dofindion under Section 2(14) has a roference
lo the original iustn.ment. In State Of Bihar v. Karam Chand Thapar &
Bros` Ltd. [AIR 1962 SC  1 10]  this Court in para 6 Of thejudgwleut held
as under:  (AIR p.  113)

"6. It is ruext contended that as the copy Of the oward in Court

was uastanped, no deeree could have been passed  thereorl.
The facts are that the arbitrator sent to each Of the parties a
capy Of the award signed by him and a third copy also sigried
by him was serit to the Courl. The copy Of the owc[rd which was
sent   to    the   Governnenl   would   appear   to   l.ave   been
iustffiieiently stamped. of that had been produced in Court. it
could have been validated on payment Of lhe defilciency and
peralty under Section 35  Of the lndian Stamp Act.  1899. But
the Goverrunent has failed to produce the same. The copy Of
the oward which was se:nt to the respondents  is  sald to have
been seized by the police along with other papers and is rlot
now avallable. When the third copy was received in Court, the
respondents paid the requisite stanap duty under Sec{ion 35 Of
thz Sta]ap Act and hed it validated. Now the contention Of the
appellant is  that the instrunenl actually bof;ore lfte_Court P,
what  it  paporls  to  be,  `a  cerlified  copy',  and  that_ un3gr
Sechon 3 5 Of the Stamp Act there can be validation only Of tfie
origival, when it is uristamped or irlsuf f iictentl_y sta?iped, .that.
th;documentinCourtwhichisacopycannotbevalidatedand

" (2007) 8 SCC 514
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`acted  upon'  and  that  in  consequerree  no  decree  could  be

passed thereon. The low is no doubt welt settled that tl.e copy
Of an }nstr.Iment calunot be validated. Tliat was held in Rdych
Of Bobbili v. Irmganti China Sitarasami Garu [(1898-99) 26 IA
262] where it was observed:

`The provistons Of this sectton ¢ectiol. 35) wl..Ich allow

a docu"eut to be udmitted il\ evidenee on payment Of
|]eiialfy,    have    no    a|]plicatLon   wherl   tl.e   origirlal
docui.Ient, which was unstan.ped or was insufflciently
stanlped,  has  rlct  been  produced;  and,  olccordirlgly,
secondeny evidence Of its corltents cai.I.ot be given. To
hold olherwise would  be  to  add  to  the Act  a pror\iision
which it does  not contain. Payment Of penalty will not
rendei.  secondery  evldence  admissible,  for  under  the
stomp low penalty is  leviable only on an unstarmped or
insw!fficieutly  stami]ed  dooument  actually  prod:uced  in
Courl and that low does not provide for the levy Of any
penal[y on lost docunents. ' "

9: This Coul.t had an occasion again to consider the scope and anwit Of
Sections 33(1), 35 and 36 Of the Act and Section 63 Of the Evidenee A6t
in Jupudi Kesava Rco v. Pulavarlhi vei.kala Subbarao [(1971)  1  SCC
54 5  : AIR 1971 SC 1070] and held that: (SCC p|). 5 50-51, paras 13-14)

`'13._  The  first  limb  Of  Sectton   35   clearly  shuts   oul  firom

ewidence_ any iustrument chargeable wtth duty unless il is duly
stamped.ThesecondlimbOfitwhichrelatestoaclinguponlhe
inslrument will obviously shut out any secondary evldence Of
sucl. instniment, J;or allowing such evidence to be let in wh;n
the origili?l adnyittedly chargechle with duty was not slamped
or   insu!fficiently   stamped,   would   be   tantamount   to -the
doc¥ment being acted upon by  the person  having by low  or
ou:thority  to  receive  evidence.  Proviso  (a)  is  only  applieaible

¥lrm  thf ?rigi_nql instrunenl is  actually bef ore th; -Court Of
lcrw  and  qe deficiepey in slanp with pe:nalty is  paid by  tire
paxpi seeking to_rely xpop the docunent.  Clearly secondary
evldence ei.tl._er by way Of oral evide:nce Of the contents Of trie
upe4m.pedgpc::mentorthec_o_pyofitcoveredlysection63of
thelndian_Ev!PenceActwouldnotfuy[1thereqirirementsoftke
prov.iso which ei.joiys apon the aeithority to receive nothiie in
evidence   except   the   instrumenl   itsegf   Section   35   is -rol
con.ce.rtie!. witll_ ou.y copy Of on ii.strament and a party can
only be allowed to rely ol. a document which is an iristr-wnent
fior  the  1)urpose  Of Seaton  3S.  `Instrunent'  is  defilned  in
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SectLor^2(14)  as  incLIIdllig  every  docunent  ly  wt.ich  any
rlght or  l}abtlity  is,  or prrports  to  I)e created,  tranof;erred,
lin.ited,  e]ctended,  exting.dslied  or  recorded.  There  is  no

- scope fior incLusion Of a cop]! Of a .documont as an instr.Iment

J;or the pur|)ose Of the Scamp Acl.

14. If Section 35 only deals with original iustrments apd rol
copies   Section   36   carinot  be  so -interpreted   as   to`allow
secondary evidence Of an irstrlmiertt to have its benefit. The
words   'an  iustrumem'  in  Section  36  must  have  the  sarne
meaning as  that in Section  35.  The legislature only relented
from  the  strict provisiors  Of Section  35  in.cases  where  the     `.
original    instrun.ent   was   admilted   in   evidence   withoul

objection at the initial stage Of a suit or proceeding. In other
words, although the objection is based on the il.suffiicieney Of
the stomp affiaed to the docunent, a party who has a righi to

objecl to the recaption Of it rrmst do so whar'i the document is
firsl  tendered.  Orroe  the  time  fior  raising  objeclion  to  the
admisston Of the dooumentary eyidence is passed, no objection
based on the sane ground can be raised at a later slage. But
lhis  ih  no  way  extends  the  applicchilrty  Of  Section  36  to
secondrry evidence adduced or sought to be addrced in proof
Of  the   conteTtts   Of  a   documeat  whteh   is   unstunped   or
iusuffic!entlystanped."

10. It is clear firom the decisious Of this Coan and a plain reading Of
Sections 33 , 35 and 2(14) Ofthe Act that an iustrument which is not dwly
stamped cou'I be impounded and when the required fee and peralty has
been pald f;or sueh instrument it can be takei. in evidence under Section
35 Of the Stamp Act. Sectious 33 or 35 ore not concerned with any copy
Of the  instrument  and  party  can  only  be  allowed  to  rely  on  ll.e
dooumeut which  is  an  instrument witl.il. the  meaning  Of Section
2(14). There is no scope fior the inchston Of the copy Of the docuinent
for the purposes Of the S¢alllp Act. Low is now no doubl well settled
that copy Of the i]estrunent cannct be validated by inpounding and this
can:not be admitted as secondary evidence under the Slamp Act, 1899. .'

(empl.asis supptied)

203.    Therefore,  there  is  no  quarrel  with  the  proposition  that  only  an

original instrument may be impounded under the Stamp Act.
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204.    However,  Mr.   Jayant  Mehta  placed  reliance  on  AsfeoA  jE:¢m¢/

Capl'fw/ Bwl./ders /sapro/ to submit that the Court does not have authority

to direct production of an original award if a copy is filed. The aforesaid

deofisj+on phoces rehali:ce on District Registrar and Collector, Hydei.abad

& A"r. v.  C¢#arw B¢"ft & Ors.68, to arrive at the said conclusion. It was

reasoned  that no  power vests  with  the  authorities  in  NCT of Delhi  to

compel   production   of  an   original   instrument   for   the   purposes   of

impounding the same.

205.    Accordingly, difficulty arises in view of the ratio lald down by the

Supreme  Court  in  Co#ora Bond /swpmJ,  which provides that a  Court

cannot  compel  production  of the  original  in  the  exercise  of its  powers

under Section 33 of the Stamp Act.

2;06.    This Courl in Kotak Mchlndra Bank Ltd. v.  Itogesh Baweja  &

A#r.69 placed reliance on Can¢ro B¢#k /swpro/ and held as follows:

"9.  Section 33  Of the Slamp Act,  1899 which relates  lo impounding Of

thedocumentsisa|)plicableonlywhentheoriginaldocumentisact.;ally
and voluntarily brought before the  Court Of law.  Further contrary to
fiorcing any party to produce the original docunent it is only when the
doou:rrlent chargeable is produced or comes in the perforirlance Of the
wondmg that iire same cdn be ordered to be impouirded.

10. The Court is bound with the domain Of the procedure ewisaged in
the  Civil  Procedure  Code,  1908.  The  Court  is  outhorized  lo  receive
evidenee and can f;or this purpose issue sunmons for atlendance and
addueing evitlence under dif ferent provisions Of Ciwil Procedure Code.
Order  16. Rule  10 Of the Code Of Civil Procedrre,  1908  is destgned lo
prolect the interest Of a party agalnsl a '.Non Cooperative'. wit-ness f or

:.%%]]S6Cfo4i9i6andi6cormectedrmtte,s,decidedon22.or2013;2013SCcchLineDel2738
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which purpose it confers power upon a Courl to ensure the altendance
and !`Co-operalion" Of thewitness.      .

11.  Secllon  33 Of the Stamp Act,1899 is applicable when  lhe original
docunenl  is  actually  and  voluntarily  broughi  bofiore  the  Court.  The
words  "is produced or comes in the perferrrrance Of his function" used
in  Section  33  Of  the  Stan'Ip  Act,   1899  mean  the  production  Of  the
iustrumerit voluntorily by the party relying on it. It is fior the party alone
to prodrce the doc:urnem and the Couil cannot f;orce the production Of
tlle same.

12. 'I'he Supreme Court in its judgment passed in Dislrict Registrar Vs.
Canara Bank, AIR 2005  SC  186 held that Section 31  Of the Stamp Act,
1899  iavolves  an  element  Of voluntariness  in  tlte  persous  seeking
edifudication to api)ly before the collector and under that provision the
collector canot compel its i)roduetion.  Section  33  Of tl.e Stamp Act.
1899 conf;ers power Of impounding a dooument defiiciently stamped if
the docament is prodrced or comes bef ore [he a:uthority in perf ;ormance
Ofitsfunetions.

I 3. Tha, it is clear from the low settled orl this aspect tliat lhe levy Of
stamp duty upon voluntary produetion Of the instrunent is an essential
clraracteristic Of the Stanp Duty Acl. If the authorities are allowed to
issue   direction  f;or  the  produclion   Of  the  original  docunents   not
prod:uced then it would lcad to irrvasion Of the I.ouse Of the person in
whose possession the docume:nt lies. Further non-payment Of lhe stamp
duty is not a crinirral offience and as sucl. lhe party in lhose possesston
the  documerlt  ltes  cannot  be  compelled  to  prodrce  the  same  or  to
f ;orcof iully pay the penalty. "

207.    This  poses  certain difficulties  in  effectunting  the  mandate  of the

Stamp Act.

208.    A question now arises as to how shall a court proceed in cases where

only true copies of an iustrunent are placed before it and it is blatantly

evident from the same that edequate duty has not been paid?
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209.    It is to be bome in nind is that substantial amount of the precedents

proscribing calling for the original instrunent for impounding were either

not rendered in context of arbitration and particularly enforcement of an

arbitral  award and  the  ones  so  rendered,  were  in  context of the  earlier

Arbitration Act of 1940, whereby the original award was required to be

filed in Court to make it a decree. This is starkly different from the present

Arbitration Act, which provides that an arbitral award shall automatically

be  enforced  like  a  decree  of the  Court  without  any  application  being

preferred.

210.    With respect to the present Arbitration Act, the Supreme  Court in

WVlidescreen Holdings Pvt. Ltd. & Anr. v. Religare Flnvest ltd. & Anr.70 ,

held as follows:

"Considering tl.e fact that even the loan agreeneat which contaias lhe

qrbjtration clause whicli was sougiv to be inpounded is nol prodeed
bofore any Tribunal and/or Courl and till then. there

P no questiqn Of impoundimg any document, the High Courl is justiified
in passing lhe impugred order.

Shri.raul.. Iearned  Se_nior  Advocate  has  submitted  thai  the  original
applicant(s)  jis  no!  placing  on  record  lhe  origi:I'ra,l  loan  agre;ment
containing  the  arbitration  clause.  gf the  original  clc[inant  who  has
initlatedt4earbitrationproceedingsrelyinguponthearbitrationcluse
co.ntoine9  in  the  loan  agreennenl  is  nat  produeing  llie  same.  it  is
ultimptely for the learmed Arbitralor to pass an app;opriate order and
tq lape inio consideration srch _a conduct. So fiar as the impounding of
the doquy.e_m is  concerned unless  and until ihe same is irodueei ;n
r.ecord   ?.efor?   any   Court/Tribunql,   there   is   no   que;tion   Of  any
iini)ounding the same, as observed hereinabove.

ThFArbiprato.r.ma?:takecall_ontheinpoundingofdoaonentprovidedit is produced by the origiral clalmant. '.

ro Special Lcave to Appcal (C) Nac. 6826ii829fa022, as decided o1. 22.04.2022
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211.    Therefore,  it is  reiterated by the  aforesaid  decision that only the

original  instrument  can  be  impounded.  There  lies  no  dispute with  this

proposition.

212.    Further, what is clear from the above excelpt is that the Apex Court

envisages  to  preserve  the  element  of voluntariness  while  producing  an

instrunent  under  Section  33.  However,  the  Court  does  empower  the

Tribunal to `bass appropriate order" if the original is not produced and take

note of such conduct.

213.    Significantly,  since the Arbitration Act does not mandate fLling of

the original award with the accompanying Section 36 petition, no occasion

would arise for this  Court to examine the  adequacy of stinp duty and

impound the same, even if found insufficient,

214.    This position of law, in my cousidered view, leads to an absurdity

and renders the Stanp Act otiose by preventing an otherwise competent

authority from discharging its statutory duty under Section 33 of the Stamp

Act.

215.    If allowed to thrive, such coustruction would lead to situations of

brazen evasion from paying stamp duty on arbitral awards sought to be

enforced, since a decree holder would advertently or inadvertently flle a

copy  of the  inadequntely  stamped  award.  An  enforcing  Court,  in  the

absence of an origiml award, would be unable to impound the same, but
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to this Court, cannot be what the statutes envisage.

216.    For the sake of legal coherence and public interest, I deem it fit to

further highlight this prevailing anomaly.

217.    The Stamp Act pertains to public exchequer and ensures collection

of revenue of the State. The Arbitration Act protects party autonomy and

provides speedy dispute resolution.

218.    Keeping  the  aforesald in  mind,  while  there  is  no  cavil  with  the

position that only the original award can be impounded, the preposition

that a Cout canliot direct fimishing the original award under Section 33

leads to incousistencies in law and gives rise to practical issues.

219.   A Court is bound to impound an instrument which is insufficiently

stamped under Section 33. The Court is also barred from acting upon such

iustrument in any manner until the duty is made good as per Section 35,

which can only happen after impounding of such instrument if one month

period   has   expired.   Further,   only   the   original   iustrunent   can   be
impounded,however,theoriginalcannotbecalledforbytheCoutforthis

purpose and it has to await voluntary production.

220.    In  the  face  of such  unavoidable  contradiction,  Josaph  Heller's

Catch-22 comes to mind.
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221.    The aforesaid problem renders tbe Stamp Act nugatory and permits

evasion of the statutory obligation to pay stamp duty.

222.    In the practical sense, this position allows a decree holder to fi]e for

enforeement of an arbitral award under Section 36 of the Arbitration Act,

which can be done without filing the original arbitral award. Now, even if

it is apparent from the record that the sald award lacks stanp duty, the

Court would be unable to call for the original to impound the same. This

not only disregards the  Court's  statutory duty under  Section  33  of the

Stamp Act but also pemits. a decree holder to take away from the public

exchequer while compelling the Court to be a mere bystander.

223.    Since the Supreme Court has held that stamp duty is a defect which

may be  cured  at  any  stage,  the  Decree  Holder would be  pemitted  to

unjustly reap  the benefits .of the  award without paying  adequate  stamp

duty.  However, at the` same time, the statute itself imposes a bar on this

Cout preventing it from proceeding further and acting upon such award.

According  to  this  Court,  such  dianetrically  opposite  positions  cannot

stand simultaneously.

224.   Therefore, in my view, an interpretation which renders the  Cout

powerless and reduces it to a mere observer whilst parties are permitted to

evade the responsibility under a fiscal statute, cannot t)e adopted.
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225.    Accordingly, in the apinion of this Court, judgments are not to be

read like Euclid's theorem and surounding facts and circumstances must

be taken into account.

226.    C¢maro   B¢#k   /sapro/   was   not   rendered   in   the   context. of

enforcement proceedings. Instcad, it was rendered in the context of right

to privacy and penal con§equences of chminal nature. The Cout struck

down Section 737] introduced vg.de the Andhaa Pradesh State Amendment

Act  17  of  1986.  This  provision  empowered  the  Collector  or  any  one

authorised by him to  enter any premises,  inspect any public office and

officerhavinginhiscustodybcoks,re'cordsetc.andpemittedhintomcke

copies of the same, seize and impound if required. By placing reliance on

Maneha  Gandl.i v. U0172,  a;nd  Air  lndiav. Nergesh  Meerul3, it was

opined  that  if a  statute  grants  a  power  without  laying  down  guiding

principles or fetters to the sane, such power is lial]le to be struck down.

227.    It is pertinent to note that Section 33 of the Stamp Act is not a rrower

fa±!j±±!±Ef of the anthority concemed (a Cout of law herein).

228.    Therefore, an invasive provision (Section 73 ofA.P. Act) carmot be

consideredtobeonthesamefootingasSection33oftheStampActwhich

only  imposes  a  statutory  public  duty  upon  the  competent  anthority  to

71  Indian Sfamp Act,1899 as aF..|.licable in the State ofAndha Pradesh

:(!;Z:):::83¥
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impound insufficiently stamped instrLments  that it comes  across  in the

course of its duties.

2;29.   in Tlata Tleleservices Limlted v. State Of uttar Pradesh74, itwast\ctd

as follows:

" 14. Dectded cases have interpreted the words  "prodiLced or come in

the perfermance Of his functious " as having been valunlarily produced
vide Utial Singh v. A.Y. Khan. AIR 1936 Ichore 95, In re Narayandas
Nathuram  Marwedi.  AIR  1943  Nagpur  97, Uttam  Chandv. Perman

Nand.  AIR   1942   Lahore   265, Rdya  Mohd. v. Daputy  Commissione:I:.
1956 AIJ 220 :  (AIR 1956 All 453) (FB), Govermment Of u.P. v. Molrd.
Amir; AIR 1961  SC 787. R.A. Remington v. Daputy Commissioner,1966•ALJ 514, Viarghese v. State Of Kerala, AIR  1989 Kerala 248, Som Dutt

Bulldersv. Stote  Of  U.P:.  AIR  2005  AI1.   234   :   ¢005  All  LJ  2346)
and District Registrar v. Cc[:nai.a Bank Q005)  I  SCC 496 : (AIR 2005
SC  186).  In Lrda Utde". Cliand v. Permar. Nand it was  held that no
C:ourt has a right Lo compel a porty to produce a documeut aga}nst his
wishes. If a party does not produce a materLal docunent the pcLrty wtll
suffer ds consequences. The word  `produced' in Seaton 33  Of the
lndion S¢amp Act was defined to mean i7rodriedon in the ordinary
courseOflav)andnotundercomprdsion.InRe,NarayandasNathuram
AIR 1943 Nagpur 97 Vivian Bos-e, J. held that the word 'prodrced' has
a technieal meaning and meaus either produced in response to summous
or pTedueed vohautarily for sone judieial purpose such fior irestante as
evidenee and not to docunents which ftyl accidentolly or incidendlly
into  a Jedge's hands. The learmed Judge has  given the  example Of a
docunent -sul)mitted mistakenly under the impTassion that il is another
dooumen:t. In such a case there is no intention to produee the docunent.
The  same  vieMi  was  taken  by  the  Full  Bench  Of this  Court  in Raja
Mohammadv. Deputy  Commissioner,  Sitapur,  1956  ALJ  220  :  (AIR
1956 All. 453). That was a case in whieh ari iustrument was prodrced
bofore the Collector fior his opinion about the stamp duty required to be
paid thereon. It was  held that afler deterTriining the duty payable the
Collector  becanue  findus  officio  and  he  6ould  not  impound  the
instrunem if the d.uty determined was not paid. It was held that the
words Hs prodrced or comes in the perfiomarvee Of hls functious"
used in Section 33 Of the Act mean the production Of the instrunent
colicermed in e`Ii4el.ce or far the purpases Of |]lacing reLiance upon il
by   one  party   or   the   othen.   The   deciston  Of  tiris   Court   inRaifa

7. 2008 SCC Oi]Lliie Au 897
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Mohammad`s   casewas   affirmed   in   appeal   by   the  Apex   Court
in Goverrimei\t  Of U.P. v. Rof a  Mohainrati  Arni:r  Ahmad  Khan,  AIR
1961     SC     787.     InDistrict     Registrar     and     Collectorv.Canal.a
Bank (supra)  the  provisions  Of Sectious  31,  33  and  36  wene  agaln
cousidered and it was held in the conlext Of Section 33  that to atlract
lhe provision the  docunent  must have been vohanlarily produeed  or
come before  the  outhority or person tn  charge in perfermance Of its
funclious. It is to be noted that there is no provision in the Stomp Act
requiring a person to get the stamp drty assessed such as by frling a
retun.  Even the  produclton  Of the instrunlent fior the puxposes  Of
Registration is votuntary When however lhe irrstrument is produeedf ior
registration the adequacy Of stamp dilty can be escamined under Section
47-A. From tlve scheme Of the provisious Of the Staiap Act and tl2e cases
ahove  referred  lo  it  appears  that  duty  can  be  charged  only upon  a
voluntary  |)roduction  Of  the  original  instrurlilent.  But  what  does  a
valuntary production mean. It would a|)pear from the cases Ofbresaid
that if a docunent is summoned in evidence and prodrced by a party
called upon to produce it would be a `production 'within the mealing Of
Section 33 and the document can be impounded vide. In Re Narayandas
Natharam(supra).   In  sueh  a  situatioi.  it  cannot  be  said  that  the
prclduction  was  not  volumapL  But  if a party  re;filses  to  produce  it
despite the suminons it may suffler the consequences Of withholding
eviderlce in tlie cake, but it connot be competled to produce lt fior the
purposes Of lhe Stamp Act. But it appears from the cited cqses that it
was  in  the  contexl  Of proceedings  to  recover  the  drty  that  it  was
observed that the proceedings  could be initiated only on  a voluntory
produetion Of the instrument. "

(emplinsis suppLied)

230.    It  is  evident  from  the  preceding  paragraphs  that  an  element  of

voluntariness is required under Section 33.

231.    For the purposes of the present discourse, I shall refer tl the words

of Seetion 33(1) in black and white, they are as follows:

'`33.  ETn\inafio?  and  llrl|)ounding  Of  instruMlenJs.  -  (1)  Every

personhavingbylavlorconsentOfparliesa:ull.oritytoreceiveevidenc6,

qnd.every_personinchargeOfapublicclffice,exceplanoffilcerOfpolice,
bofor.e wh.om any iustrim_ent. chargeable, in his opinion, wlth -drty. if
r~dred or cHrl h. t\. .at;on..I.ce Of rm finctha. tluE-if-iL
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appears to him that sueh irstrunent is not duly slamped. impound the
same. '.

azedtwis sui]otiedi

232.    With  respect to  the  competent  authorities  under this provision,  I

shall refer to a Cout of law for ease of reference.

233.      Accordingly,  the  fiE! condition  to be met  is  that  an  instrument

chargeable with duty is either (i) produced before a Cout or (ii) the Court

encounters  such  instrument  in  performance  of its  nomal  duties.  The

SgsQa§ condition being, this instrunent should not be duly stamped in the

opinion of the Court.

234.   An arbitral  award is to be enforced like a decree  of the  Court in

accordance with CPC. Such award is undoubtedly an "instrument" which

a  Court  comes  across  in  the  performance  of its  duties  in  Section  36

enforcement   proceedings,   thereby   maintaining   the   voluntariness   as

envisnged by Section 33 and the Supreme Court. This Cout is conscious

of the judicial  confines  and  accordingly  does  not  deem  it  apposite  to

compel Decree Holders to fumish the original instrunent. However, in the

sane breath, this Court is also couscious of the bar imposed on it by virtue

of Section  35. Accordingly,  it  would  be  the  prerogative  of the  Decree

Holders to fumish the same in order to cure the defect for the puxposes of

enforcement.
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235.    To  place  a  technical  embargo  on  an  otherwise  reasonable  and

fettered duty imposed on a Court will defeat the purpose of the Stamp Act.

236.    According  to   this  Court,   enforcement  proceedings  stand  on  a

different footing and an enforcing Court is granted certain powers by the

CPC by virtue of Section 51  and Order XII.  The only caveat is  that an

enforcing Court cannot go behind the decree. In my view, calling for the

original award does not amount to going beyond the decree especially if it

is blatant from the record that such award is inadequately or not stamped

at all.

237.    Section 51 grants powers to a Court for enforcement, as follows:

"51.   Powers   Of   Court   to   enfiorce   exeoutiorl.*ubject   to   such

conditions and limitations as rnay be prescribed. the Court may. on the
application Of the decree-holder. order executiou Of the decree-

(a) by delivery Of ariy property speciflcally decreed;
¢)  by attachment and sale or by the sale wilhout attachment Of any
Property;

(c) dy) c[rrest and deterl:1ton in prison for such period not eaceeding the
period specif iled in section 58, wl.ere arrest and detention is pern.issible
under that section;

(d) by appointing a receiver; or

(e)  in  such  other  manner  as  the  nat..re  of th_e_r_allef. granled  mt.`i
rcaulre:

Provided thal, where tl.e decree is f;or the payment Of money, e)¢eoution
by  detej.:1ion  in prison  shall  not  be  ordered  unless.  after  giving  the
judgmerlrdebtor an opportunity Of sl.owing cause wlry he should rlot be
comm_itlgd  to  prison,  tl.e  Courl, f;or  reasons  recorded  in writing.  is
satisfied-
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(a) that the judgmenlrdebtQr, wilh the object or effiecL Of obstrucling or
delaying the exeoution Of the decr.ee,-
¢i) is likely to abscond or leave the local limits Of the jurisdictton Of the
Court, or
G.i) has, after the institwtion Of the suit in which the decree was passed,
dishonestly tranofded, concealed. or removed any parl Of his property
or committed any other act Of bad futh in relaton to his property, or
fo) that thejndgmentrdebtor has, or has had slnce lhe date Of Lhe decree.
the meaas  to pay the amount Of the decree or some substanlial pal.t
thereof and rrfuses or negleas or has rofused or neglected to pay the
same, or
(c)thatthedecreeisf(orasumfiorwhichthejudgmenndebtorwasbound
in a f idrciary capacity to account.

Explanation. -In the caloulation Of the means Of the ju¢1gmentrdebtor
f;or the purposes  Of clause  ¢),  there shall be loft out Of accounl any
property which, by or under any lL"i or custom having the force Of la[i^!
f;or the tine being in force, is exempt from attochmeat in exeoution Of
the deeree. "

(emDhasis suDDun)

238.    Therefore,   an   executing   Court  has   wide   mandate   of  powers

especially in light of the residuary clause under Section 51(e).  It is trite

that such powers must be exercised in a fettered manner.

239.    It is also pertinent to note that this Court issued Practice Direction

No. 26fliules/DHC dated 30.08.2010, whereby it was directed that once

notice is issued in a petition filed under Section 34 of the Arbitration Act,

the Registry of this Cout will issue a letter to the concemed Arbitrator to

transfer the arbitral record including the award. This is as follows:

"HIGH couR:r oF DELHi, NEw DELHI

No. 26/Rules/DHC

pRACTlcE DIREdrloN

Dated:  30/08/10
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Hon'ble  the  Chiof Justice  has  been  pleased  to  issue  the f;ollowing
practice direction..-

As soon as nolice is issued in lhe petiliousfi.led under Section 34
Of the Arbitration & Conciliation Act,  ]996, the Registry shall
send a letter Of request to the Arbitrator to transmit the record
Of arbitral proceedii.gs as well as c[ward to lhis Courl Ofler the
conclusionOfarbiircltion.

This Praclice Direction will come into fiorce immediately. "

240.    Another  Practice  Direction  No.  33fllules/DHC  dated  08.04.2015

was issued stating that the original signed award would be received by this

Courty  digitally scanned  and  signed.  The  original  award  and the  order

sheets would be retained, in the following words:

'`HIGH COUHT OF DELHI AT NEW DELHI

No.33flkules/DHC Dated: 08.04.2015

PRACTICE DIRECTIONS

Hon'ble lhe C:hiof Justice. on the recornmendatons Of Hon'ble
lhe   Judge-1n-Charge   (Original   Side)   has   been   pleased   to   issue

following  prdrclice  direcliou fior irformation  and  compliance  by  au
concerned :~

1.          Af iter receiving the origlnal signed Award, the proceedings and
the  arbitral  record  fircrm  the  learnd  Arbitrator  /  Arbitral
Thbuiral,  it  will be  scanned by  lhe Registry and  the scanned
copieswillbedigitallysignedbylheDeputyRegistrar/Assislanl
Regislrar (Original), Dell.i High Courrt.

The oi.iginal signed Award and the proceedings i.e„ order sheets
willberetained.Therenaj:ningrecordwillberelurnedOftertwo
monthsOfitsreceiptduringwhichperiodeacl.partywillbefree
to   point    out    discrepanctes/shortcomings,    if   any,    in   the
scaming/digltlzation Of lhe records to the Court. The Registry
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wtll in that event, rectify the shortcomings pointed out and the
remalning  record shall  thereqfter be retunved to  the learned
Arbitrator/Arbitral Tlttbunal.

These Practice Directious shall come into f ;orce immedialely. "

241.   Therefore, it is not alien for this Court to receive the original award

soughttobeenforced..Eventhepartiesconcemedareempoweredtomove

an application to requisition the original reeord.

242.    In 2015, e-filing was made mandatory for this Court in arbitration

matters on the original side. Accordingly, now requisition request is made

to transmit the digitized afoitral record including the original award.

243.    In view of the  foregoing,  since this Court requisitions the arbitral

record which includes the original award as well, it need not speciflcally

direct parties to fumish the oririnal for the purpose of impounding the

sane. In this manner, the Court is in ndherence of the binding precedent,

whilst also not defeating the purpose of the fiscal statute.

Penatw

244.    This Court is mindful that there exist practical exigencies where an

otherwise bowa4de decree holder, may not have paid requisite stamp duty

due  to  pending  Section  34  petition,  a  Section  37  appe`aL  or  an  SLP

thereafter, and has only approached an enforcing Court after these judicial

avenues have been exhausted.
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245.    From the lens ofjustice, while there exist genuine reasons for such

failie to  deposit requisite duty by a Decree Holder,  who  is otherwise

willing to make such deposit at the outset of enforcement proceedings, this

Court carmot come to his resoue even if it believes that sufficient reasous

exist to waive such penalty as the said power is invariably vested with the

Collector.

246.    I  arrive  at  the  aforesaid  position  due  to  lack  of  any  statutory

discretion granted to the Court with respect to penalty. This is evident from

the careful words of Sections 35 and 40, as follows:

"3S. Instritments not duly stall.ped inadnilssible in e\;idence, etc. -

No instrurnent chargeable with duty shall be admitled in evidence fior
anypurposebyanypersonhavingbylc[worcorrsentOfpartiesauthority
to receive evidence. or shall be acled upon, registered or authenticated
by any such person or by any public offiraer; tinless such instrunent is
duly staaped :

Provided that-
(a) any such instntment shall be admitted in evidence on paymenl Of lhe
drty witl. which the same is chargeable, or, in tl.e case Of any instrulrlent
insufficientLy stam|)ed, Of the,armounl required to mcke .ip such duty,
together with a perlalty Of five rupees, or, when terl times the c(mounl Of
the proper drty or deficierit portlon thereof exceeds five rapees.  Of a
slln. equaL to ten times such duty or portion;

fo) where any person firom whom a stamped receipt could have been
demqn_ded,husgivenanunstampedreceiptandsuchreceipt,ifstamped,
would be admissible in evidence against him. then such receipt shall be

qdm!lted in evidenf e against him on payment Of a pelralty Of one rupee
by the person lendering it ... "

(emphasis supplied)

247.    Proviso (a) to  Section 35 allows an authority under Section 33 to

requirepaymentofdeficitdutyandpenalty.Whententimesthedeficiency
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does not exceed Rs.5/-, the penalty is Rs.5/-but if ten times the adequate

amount or deficient amount exceeds Rs.5/- then the penalty is ten times

the deficieney.

248.    Section 40 on the other hand pertalns to the Collector's power to

require payment of deficit duty and penalty, as foLlows:

"40. Colleclors po:ner to stamp insti..Iments impoul.ded. -(1) When

the Collector irxpounds  any  iustrument under section  33,  or receives
aiiy instn.ment sent to him under section 38, sub-sectior. (2), not being
an iuslramenl chaigeable with a duty not exceeding len naye paise only
or a bill Of exchange or
promissory note, he chall edopt lhe f;ollowing procedure.- -

(a) if he is Of opinton that such iustnLnerti is duly stampeded or is nol
chargeable wilh duty, he shall certify ky endorsement thereon that it is
duly stanaped, or that it is nat so chargcable. as the case may be;

fo) if he is Of opinion that such iustiwnemt is chargeable with drty and
is not drly stamped, he shalL Tequlre the payment Of the |iroper duty or
lhe amount requlred to inde up the sovt.e, together will\ a ponatty Of
five rupees; or. if he thinks rfu. an oulount riot exceeding tere tilnes ll.e
amounl Of the pro|)er duty or oJ. the deficleat |]ortion theTeof wl\ether
siLch ourlouitt exceeds or fa(ls shorl OfJive rupees:

Provided that, when such irstrurnemt has been impounded only because
it  has  been written in contravention Of sectton  13  or section  14,  the
Collector may. if he thinks fu. remit the whole pera.1ty prescribed by this
sectton.

(2)  Every  certificale under cla:use  (a)  Of sul}-seclior. (1)  shall. for  the
purposes  Of this  Act,  be  conclusive  evidence  Of the  matters  stated
therein.

(3) Where an iastrument has been sent to the Collector under section
38. sub section (2),  the Colleclor shall, when he has  dealt with it as
provided by this section, relurn iL to the impounding officel.. "

(emi]hasls sup|]lled)
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249.    Section 40(1)®) is distinct from proviso (a) to Section 35  in t\ro

ways: (i) it uses the words "if he thinks fit", which is an explicit provision

of discretion and (ii) penalty "not exceeding ten times", indicates that any

amount up to  ten times  the deficit can be levied as penalty. This is not

present in Section 35, which says, "a sum equnl to". Meaning thereby, this

Court must levy penalty of Rs.5/- or ten times the deficit portion or duty.

250.    Accordingly,  this  Court  does  not  have  the  discretion  to  waive

penalty or reduce it thereof.

251.    Additionally,  the  power  to  lcavy penalty by the  Collector  is  not

unfettered and the Supreme Court has laid down guiding principles for the

same in H. C. DAw»d¢ 7}«s/ /s«pr¢J, whereby it cautioned that maximum

penalty must only be imposed in extreme cases where an element of fraud

or  deceit  exists.  This  position  was  reiterated  in  Pefg".  S«4ba  Jzao  y.

A##malfl  S.  Ivare#dr¢7f,  whereby  it  was  held  that  maximum  penafty

carmot be  imposed  mechanically,  and other factors  must be  con§idered

including the financial position of the concemed person.

252.    The   Supreme  Court  in  Scclrfu¢ran¢  Sfacrty  /sxpr¢/   also   duly

acknowledged the distinction  in the  level  of discretion accorded to the

Court and the  Deputy Commissioner (Collector in the present case), as

follows:

7S (2oo2) |0 SCC 427
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"14.1.Gangapi)a's    case(supra).    analysed    a    situation    on    an

iusu!fficiently   stamped   document   prod:uced   bofore   a   Court.   and
corxpared  Sectioas  34  and  39 Of the Act and held that  the discretion
corferredbylheprovisionisdifflerenlbythelexlandthecontextOfthese
provisious. This Court upheld the ratio laid in Digambar Warty (supra)
and held that even though no discrction was prcivided to the Court to
impose a reduced penalty. Section 38 Of the Act emi)owered the Deputy
Collector  to  refund  the  duty  so  collected.  In  paragraph   18  Of lhe
Jedgment, it is recorded that:

" 18. The above view Of tl.e Karnataka Higl. Court thal there .is

no   discrction   vested   wilh   the   outhority   impounding   the
document in the maner Of collecting duty under Seclion 33, is
correct. The word tsed in lhe said proviso is "shall'' . Secltous
33 and 34 clearly indicate that perralty imposed has to be  10
tirmes.   'I'he   Division  Beneh  Of  the   Karnataha   Higl.   Court
in Digambar   Warty   [Digambar  Warty v. Bangaloi.e   Urban
District. 2012  SCC  OnLine Kar 8776 : Im  2013  Kar  2099]
has rightly inlerpreted the provisioas Of sectious 33 and 34 Of
the Act.  We,  thus,  are Of the view that the High Couri in the
impugned    judglnent [Falddi.appav. Gangappa, 2014     SCC
OnLine Kar 12775] did rot commit any error in relying on the

judgment    Of    the    Division    Bench    inDigambar    Warty
[Digambar   Wartyv. Bangivlore   Urban   Dislrict. 2012   SCC
OnLine  Kar  8776 : lLR  2013  Kar  2099].  We  thus  have` to
uphold    the    above    view    expressed    in    the    irxpiugned
jndgrylent [Fakkirappq v. Gangappa. 2014  SCC  OnLine  Kar
12775].

However, as a one-time measure,  this  Court allowed closing
the matter by confirming the payment Of defi.cit drty with the
double penalty as imposed by the trial Courl. The precedent
interpreted the discredonary limits under Section 34 Of the Act.

14.2. In united   Precision   Engineei.s   Private   Limited (supra),   the
question   arose   as   to   tlre   extent   Of  power   exercised   by   Deprty
Commlssioner undeH. Sectiorl 37(2) Of the Act. The Courl observed that
the |]hrase "in every other case'' comalned in Section 37(2) Of the Act
will have to be understood to include not only an iustrurnent which is
merdy  impounded and  rrferred but  also  an  iustrumenl  impounded,
reLating to which duty and penalty deteri'rl`ined but not pald by the party.
The Court observed that as per the combined reading Of (he sections, if
theimpoundingoutl.oritydeterminedthepenaltyunderSection37(1)Of
the Act, and thereafter,  sends  tl.e dooumenl to Deputy Comrnissioner
urlder Section 37 (2) Of the Act. then the Deputy Commissioner will have
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lhe power to reduce tl.e penalty under Seclion 38 Of the Act. The ratio
deals with the interplay between Sections 37 and 38 Of the Act."

253.    Therefore, to reiterate, with respect to the authorities  ®esides the

Collector) under Section 33. particularly an enforcing Court under Section

36   of  the  Arbitration  Act,   for   iustruments  that  are   chargeable  but

insuflieiently stamped and have been therefore impounded under Section

33, payment of penalty is not an obtion but a mandate, as is evident from

a conjoint reading of Sections 35, 38 and 40. Where the Act does provide

relaxation is under Sections 37, 39 and 41, which is either the prerogative

of the State Government or the Collector.

Tilrrle is of Essence

254.    This  Court  is  mindful  that  enforoement  proceedings  are  time-

seusitive and that requiring a Decree Holder to approach the Collector for

payment of adequate stamp duty and penalty, if any, is essentially adding

another adj\udicatory process, which may cause delay in enforcement of

the arbitral award. However, it must also be bome in mind that Section 33

requires  this  Co``rt  to  impound  an  insufficiently  stamped  award  and

Section 35 prohibits this Cout from acting upon such award. Therefore,

balance  must  be  stnick  between  practical  consequences  and  statutory

prohibitions.

255.   To  do  away with another adjudication altogether,  the Cout may

proceed  under  Section  35  read  with  Section  38(1)  and  act  upon  the

Ohff (ENF.) (COMM.) 155&026
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instrunent upon payment of deficit duty and penalty. In this case, only an

authenticated copy of the instrument and the collected amount shall be

forwarded to the Collector. Only if a Deeree Holder refuses to pay under

Section 35, should the Cout impound the instrunent and send it to the

Collector. This procedure, in my opinion, would achieve the desired result

and also not prolong the process.

256.   The aforesaid was adopted in Pete". Swb4a Jtao /s«pra/, wherein it

was held that if a party is unwilling or unable to pay the deficit duty as per

Section 35,  then the instrunent may be impounded under Sectio  38(2).

Ths would allow enforcement to proceed without adjudication before the

Collector.  However, even this route under the Act envisages payment of

penalty.

257.   The   Sapseme   Couct   in   Chilakuri   Gangulappa   v.   Revenue

Dfuisfo»Of Ojorcer76, also adopted the aforesaid approach in the following

qnanner:

"I2.It.isalearfromthefirstsubrseatonexlractedabovethattheCourt

has  tl.e  poi.ier  to  admil  the  documeut  in  evider.ce  iif  the  |}arty
producing the sall.e would pay the stnmp d.Iai together wilh a panalty
amounting to ten tines the dofiideney Of the stamp d.Ity.  When the
Court  chooses   to  admit  the  dooument  on  compliance  with  such
condifion the Co.IrL heed J;orward only a copy Of the documen€ to the
CotLector, together with the on.ount collected from the party f;or tding
aL|judicatorystaps.Butlftl.epartyrefusestopaytheamoundaiferesold
the Court l.as `no other optiol. excapt to itapound the document ond
fior.IIord the san.e to the ColLecton. On receipt Of the docunent through
either  Of the  said  avenues  the  Collector  has  to  adUudicate  on  the
quesitoir. Of the defroierlcy Of the stanp drty.  If the Collector is Of the
opinton that such instrument is  chargeable witl. duty aird  is nol duly

76 (200|) 4 SCC 197
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stanaped "he sJ.all require the paymenl Of the proper duty or lhe amount
requlred lo make up the saine together with a penalty Of an amounl rlot
eaceeding ten times the an'Iount Of the proper drty or Of lhe deficient
port.Ionthereof"-"

(emphasis supptled)

258.   Another solution, in my mind, would be to expedite the adjudication

before the Collector.

259.   In this regard, Rule 1 6 ofchapter l ofthe Delhi High cout (Original

Side) Rules, 2018 provide that:

" 16. Inherent power Of the Courl ylot afflected. -Nolhing in these Rules

shall be deemed to limit or otherwise affect the inherent powers Of the
Courl to Tnake such orders as may be necessa[ry for the ends Of justlee
or to prevent abuse Of the process Of cout. "

260.    In light of the aforesaid, it would be apposite to issue time-bound

directions to the concemed Collector of Stamps/SDM.

261.    This approach was also adopted by a co-ordinate Bench ofthis court

in  U«o  A4;"d¢  £fd.  /s«prq/,  whereby  it  was  duly  recognised  that  an

instrunent executed in India must be stamped within one month from its

execution. Thereupon, directions were issued to ensure timely adjudication

by the Collector, in the following words:

" ) 1 . !p :ie`{; Therpe4  since the acltvities Of irrdiwidrqis qnd componies

would b? pepfnded upon v.a.r}ous  decumel'rts. instrunerus Of t;anof;er,
ete.,,an:dlh?fir.st.s¥p.w?ul.dbe_toseekedjudicationOfthe;tampduty
under Section 31  Of the lndian Stamps Act,1899, a tirie liwil wedd ie
re?rir.:d  t.o  I)e  fiollowed  by  the  Collector  Of  Stanps  for  the  said
edlfndication.
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1.2..Uri!er:Pesec!:rcunstanffs,jtisoptnedlhatreasorabletineoughi
t? be f ued !in order t_o_ enable the parties to have some certainty a: to
t±: stamp quty |]aychk. Accprd_in6ly, it is directed that the Coll6ctor Of
Stomp:   shall  _usually   adgfudicate   the   staexp   drty   payable   a;d
c.ququnicate the sqme to parties within 30 dap;s. Hovi/ev;er; if the same
inroives any complTity/extrcordirlary circumstances. the edlf udication
ci! staxp q:lty cgn be_ extended f;or a maxinun. period Of th;ee months

Jirom the date Of application.

13:.P:_e_pr:sent ord.er shall pe communicated to the ChiIf Secreiary,
C^;ys|B_ f igr .:usrring copeliapc.e.  In  edditton,  the  Chi:f SecretoS,
qNfTT) shall also consider adding a specific entry in t]ie Delhi A6t,
2.011  i_n respect Of edlfedlcation Of stanirp.drity wwi a reasonable time
Ipnit bch£.fix?d so:+at the same can 6e f;oilowed by the Co[1ector Of
St?mps.  Till the addition Of the said entry in lhe D6lhi Act,  2011,  li:e
Oforemendoned tirrlaline shall operate. "

262.    Therefore, it may be fruitful to request the collector ofstamps/SDM

concemedtoexpeditetheadjudicationinlightofthepeirdingenforcement

proceedings.

263.    At  this  juncture,  I  deem  it  relevant  to  advert  to  the  remaining

unanswered contentions.

264.`   Mr.  Vikas  Mehta,  the  leamed  Counsel  for  the  Decree  Holder

submitted that requisite stamp duty was deposited when award was sought

tobeenforcedandhence,noquestionforinpoundingarises,whichwould

otherwise also delay the enforcement and allow tpe Judgment Debtor to

escape.

265.   h licht of the foregoing observatious, Section 33  is a mandatory

duty  of this  Court  and  is  triggered  the  moment  it  comes  across  an

insufficiently stamped instrunent in the course of its functions. Further,
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there is no provision  in the Act which provides that endorsement of an

award after more than a month from its execution can be done by a Decree

Holder  unilaterally.  However,  this  Court  is  mindful  of  the  practical

repercussious, therefore, it deems it fit to not dispose of the enforcement

petition, and direct the concemed Collector to act in accordance with the

statute within a time-bound manner.

266.    The reliance placed on Jly#I.f¢ BAardw¢j /swprm/ is ofno avail since

(i) unlike in the present case77, adequate stamp duty was paid before the

enforcement petition was filed and (ii) the question of law as to how an

instrument  is  to  be  treated  if duty  is  daposited  after  one  month  from

execution of the award was not considered.

2€].   Fulhar,  Sharma   Fabricators.  and  Erectors  Pvt.   Lld.   (supra)

actually goes agalnst the case of the Decree Holder inasmuch as it duly

recognises tllat, "An instrument that requires to be stamped does not cease

to be an instrument if not stamped and at best, the legal consequence Of

insuffiicient\.stamping or not stamping is that the iustrument is liable to be

z.mpo«»ded". It was also held that an award would become enforceable as

a decree the moment it is signed and pronounced, therefore, the effect and

operation of the award does not depend on the date of payment of stamp

duty. This Court has no quarrel with the aforesaid position, however, the

sanie does not help the case of the Decree Holder as it merely reiterates

that the effect of an award is from the date it is signed and pronounced.

77Iosfaoipetitionfiledon13.07.2026andsunipdutywasdqusitedon03082026
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268.    With respect to the contention that the timelines under both statutes

ought.nottobeconflated,IamoftheviewthatM.,4w¢swy¢Devj./sopr¢/

does not envisage that stamp duty is not to be paid on arbitral awards. It

only provides that an objection on such grounds can be deferred to a later

stage,i.e.,theenforcementstageunderSection36.Itholdsthatinadequacy

of stamp duty  is  not  a ground  to  set  aside  an  award under Section  34

proceedings in view of the specific grounds mentioned in Section 34 and

nothing more.

269.    To  reiterate,  both  statutes  are  indapendent  of eacli  other.  While

adequacyofstalxpdutyisrelevantfortheenforcementstageunderSection

36 of the AIbitration Act, the Starxp Act makes execution/signing of the

award as the chargeable everfu The AJbitration Act is a special law and it

is trite that special provisions prevail over general ones.  However,  even

this does not come to the rescue of the Deeree Holder since Section 36 of

theAIbitrationAct.onlystipulatesthatanawardbecomesenforceableafter

three  months  from  the  date  of the  award;  this  orovision.  in  no  terlns.

Drovides that since the award is enforceable after three nronths. stami] dutv

is also to be oald after three months. The Stamp Act continues to govem

theprocedurefordepositofstaxpduty,whichunequivocallyprovidesthat

stamping  is  connected  to  execution/signing  of the  award  and  not  the

enforcechility of such award.

270.   There is no quarrel with the praposition laid down in yodr/o#eJdco

re/ecom J#fastrwcatre £Id /sxpn¢/ that maximum penalty need not be

inposed.  However,  such  discretion  is  granted  to  the  Collector  under
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Section 40 and not an authority (other than the Collector) under Section 33

of the Stamp Act. There i8 also no quarrel with the finding in A4/s rarz.»..

Pr¢s¢d A4:oAo#fy  /swproJ  that  non-stamping  does  not  render  an  award

void, it only prohibits its admissibility, and is therefore, a curable defect.

271.    Mr. Jayant Mehta placed reliance on iKrisLeH¢"lrfei. Sfa¢rm¢ /sap/¢/

to contend that non-payment of stamp duty is curable defect. This decision

categorically   holds    that    an    insufficiently    stamped    instrument    is

inadmissible  and  if produced  before  a  competent  authority,  has  to  be

mandatorily impounded under Section 33.  This  decision pertalns to the

Kamataka Stamp Act,  1957, whereby procedure adopted is analogous to

that of the Stamp Act applicable herein. In paragraph nos.  15 to  18, it is

held that there is no discretion with respect to the quantum of penalty when

the instrument is to be admitted by the Court without forwarding it to the

bistrict Commissioner (Collector herein),  ouly upon payment of deficit

amount along with the "penalty at ten times", a copy of such instunent

would be forwarded to the coneemed authority. However, if the instrument

is  itself forwarded  to  the  concemed  authority  (Collector  herein),  such

authority  is  granted  the  discretion to  impose penalty  in  excess  of five

rupees but not exceeding ten times the deficit duty.

Concluston: The Positon That_Emerges

272.    I deem it fit to summarize the fudings arrived at in the preceding

discussion as follows:
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(i)       TheArbitrationAct and the stampAct operate independently
of each other and this Court must read them hamoniously as far as

pOssible.

r"',

(ii)      Enforcement ofan arbitral award is not the chargeable event

envisaged by the Stamp Act. Instead, execution/signing of an award

is when stamp duty is attracted.

(iii)    M. Anas#iJa Dctil. /sxpr¢/ does not grant any exemption from
the payment of stamp  duty,  only defers  such an objection at the

Section 34 stage since non-payment of stamp duty is not a ground

to set aside an arbitral award.

(iv)     The  three-month  (and  an  additional  thirty  days)  window

under Section 36 of the Arbitration Act does not grant exemption

from the requirement of stamp duty.

(v)      Section l7 ofthe stampAct envisages that a domestic arbitral

award must be stamped before or at the time of its execution.

(vi)     Proviso  (a)  to   Section  32(3)  unequivocally  prohibits  the

Collector from endorsing a domestic  arbitral award after lapse of

one month from its execution.

(vii)   The competent authorities under Section 33  are duty-bound

to impound iusufficiently stamped arbitral awards produced before

it or which come in performance of its functions.
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(viii)`  Section 35 bars  the competent authority  from admitting an

award, which is chargeable but not adequntely stamped, in evidence

or even otherwise acting upon it unless deficit duty and penalty (if

applicable) have been paid. There is no discretion in the quantum of.

penalty under proviso (a) herein.

(ix)     Section  38(1)  empowers  the  impounding  authority  under

Section  33  to  admit such  an award in evidence upon payment of

deficit duty and penalty as stipulated under Section 35. In this case.

(i) an authenticated copy, (ii) a written certificate stating the amount

of duty and penalty impo;ed along with (iii) the amount collected

must be forwarded to the Collector. In all other cases, Section 38(2)

requires   such   authority  to   forward  the  original  award  to  the

concemed Collector.

(x)      The statute does not empowerthis court to waive the penalty

componen[.

(xi)     Section 40  empowers  the  Collector to  require  payment of

adequatedutyorthedeficitamountalongwithpenalty.Apenaltyof

five rupees or if deemed fit, an amount not exceeding ten times the

adequate duty or the deficit portion may be levied.  The Collector is

granted discretion with respect to the quantum of penalty.

(xii)    Upon   payment  of  duty   and  penalty  (if  applicable),   the

competent authority or Collector is empowered to endorse such an
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award. It is upon such endorsement that an award may be acted upon

for its enforcement.

(xiii)  There is no provision in the Stamp Act which pemits Decree

Holders to daposit adequate stamp duty on an arbitral award after

lapse  of one  month  from  its  execution  unilaterally  and  without

paymentofpenalty(ifapplicable).

(xiv)   An   insufficiently   stamped   arbitral   award   sought   to   be

enforced is to be impounded under Section 33 and dealt with either

under Section 35 or 38(2).

(xv)    Bo#¢J}de pendency ofsection 34 objection petition or appeal

under  Section  37  or  an  SLP  would  be  cogent  grounds  for  the

concemed Collector to waive or impose minimal penalty.

Wav Fon+iard -AI. Act of the Court SI.ould Preiudice No Oiue

273.     In  the  foregoing  view  of the  matter,  it  is  explicitly  clear  that

provisions of the Stamp Act cannot be circumvented for the purposes of

Section 36 of the Arbitration Act, i.e., for the enforcement of an arbitral

award as a decree of the Court.

274.     The preceding discussion establishes the legal contours regarding

stamp duty on arbitral awards and the §tage at which insufficient stamping

becomes  relevant.  However,  practical  difficulties  remain.  The  lack  of

Cho (ENF.) (COMM.) 155#026 Page 123 of l30



`r,
1

requirement to ascertain sufficient stamp duty at the stage of Section 34 of

the Arbitration Act as held in Af. A"uswjJ¢ Dcvl. /swpraJ more often than

not results in inadequately stamped awards in enforcement proceedings.

275.    Another important  aspect  for the puaposes  of enforcement  of an

arbitral award is the requirement of registration under Section  17  of the

Registration Act, 1908.

276.     Where an arbitral award being a non-testamentary instrument fulls

under the anbit of Section 17 of the Registration Act, 1908, it mandatorily  `

requires  registration.  In  the  absence  of registration,  Section  49  of the

Registration  Act  bars  such  an  award  from  affecting  any  immoveable

property   comprised   therein   or   being   received   as   evidence   of  any

transaction affecti ng such property.

277.    Against this backdrop and to give operational effect to the statutory

framework of the  Stamp Act, this  Court issued Practice Directions vide

Notification No. 01/Original/DHC/2026 dated  13.07.2026, directing that

every enforcement petition under Section 36 of the Arbitration Act must

mandatorily     contain     an     express     declaration     by     the  `   Decree

Holder/Petitioner  regarding  the  suffici;ncy  of stamp  duty  paid  on  the

award. These Directions are as follows:

`. HIGH COUKT OF DELHI: NEW DELHI

PRACTICE DIRECT[ONS
No. 01 /Original/DHC/2026 Daled: 13.07.2026
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Hon 'ble the ChieifJusttce has beenpleased to direct lhat in every
executton pctition under Section 36 Of the Arbitration & Conciliatiqn
Act,  L996,  the  Petitioner/Dec:ree Holder shall nrake  a declaration  in
bold capital lelters on the tap Of the inde]c that he has pald lhe stomp
drty on the oward.

\       As regards, pending exeoutton petition under section 36 Of the

Arbitration  &  Concilhation Act,  1996.  ihe  Pctitioner/Decree  Holder
shall pay the stamp duty on the c[ward (where not paid) witlin a period
Of f iour weeks f rom the date Of issue Of `this practice direction.

By Order
Sd;-

(H.K. ARORA)
Registrar (Original, IPD & JJC) ".

278.     It is evident from the aforesaid that by the way of these practice

directions,  this  Cout had granted a  final  indulgence  of four weeks  to

Decree  Holders  to  daposit  adequate  stamp .duty  on  the  arbitral  awards

sought to be enforced. This Court finds that these practices directions have

not been  followed in their true  letter  and apirit.  It is  observed that  the

declaration  regarding  stamp  duty  is  only  present  in  fresh  execution

petitions and not "every execution pctition under Section 36" as envisaged

by these directions.

279.    Accordingly, to enforce strict statutory compliance under the hdian
Stamp Act, 1899. the Registration Act, 1908, and the procedural mandates

of this  Cour(,  the  following  directious  are  issued  for  all petitious  filed

under Section 36 of the Arbitration Act:
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(i)    \  Declaration: Au execution petitions under Section 36` shall

bear a declaration on the first page of the e-file on the top regarding

stamp duty, This declaration shall contain the following:

(1)           Date ofAward

(2)          Date of payment of stamp Ihrty

(3 )           Awarded Amount

(4)           Quantun ofstamp Duty to be paid on such Award as

per the applical)le rates.

(ji)     Registry scrutiny Mandate: h addition to the declamtion
required from the Decree Holder at the tqp of.the  index, verified

proof of payment of sufficient stamp duty and registration (where

applicchle) must be annexed to the petition. The Reristrv is strictlv

ddirected not to list anv enforoement oetition that lacks sueh Droof.

(iii)     Office Noting  Requirement:  The  Registry  shall  explicitly

record an Office Note detailing whether adequate stamp duty has

been   paid   (apecifically   quantifying   the   amount   paid   versus

chargeal>le) or if it remains unpaid.

(iv)     Pending Filings (On or before 13.08.202678): All petitions

filed   on   or   before    13.08.2026   where   the   arbitral   award   is

inadequately stamped are liable to be impounded under Section 33

of the Stamp Act. These petitions shall be directly listed before the

JointRegistrar,whoshalleitherproceedunderSection35orSection

78WbenI.racticeDirectionsissuedvjdeNotificedonNo.01/Origiml/DHcre026deted13.07.2026ceard.ooperate
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38(2)  dapending .upon the  facts  and  circumstances  of each  case.

These  |)etitions  shall  be  listed  before  the  Court  only  upon  due

satisfaction in accordance with the Act.

n

(v)      Future Filings (After 13.08.2026):  For petitions filed after

13.08.2026 accompanied by an ari)itral award that is inadequately

stanped, the Registry shall retum the petition under objections and

the  award  shall  be  impounded  forthwith.  For this  pulpose,  such

petitions   shall  be. listed  before   the   Joint  Registrar.   The  Joint

Registrar is at liberty to proceed either under Section 35 or Section

38(2)  depending upon  the  facts  and  circumstances  of each  case.

These petitions shall be listed before the Court upon satisfaction of

stamp duty.

(vi)     To balance out the objective behind the Arbitration Act and

the bar under Section 35 of the Stamp Act, these petitions shall not

be diaposed of for want of stamp duty and interim orders (if any)

shall continue till the defect is cured by Decree Holders.

(vii)   Existing Pending Petitions: Parties in peirding enforcement

petitions  lacking  adequate  stanxp  duty,  if  deemed  flt,  are  also

permitted to withdraw the petition with liberty to seek restoration as

and when the situntion arises and after due satisfaction of the stamp

duty.

onm o3NF.) (COMM.) i 55re026 Pago 127 of 130



i
==

(viii)  Encumbered / Stayed Proceedings: In cases where a stay on

the operation of the award is subsisting in connected proceedings

under Section 34 or Section 37 of the Arbitration Act, or where a

moratorium under the Insolvency and Bankruptcy Code of 2016 is

imposed or liquidation proceedings are ongoing, parties are granted

liberty to withdraw the enforcement petition, with liberty to re-file

or seek restoration as and when the statutory orjudicial impediment

ceases to operate.

(ix)     Power to Cal] Original Award:  In cases where the arbitral

award is not requisitioned, the Registrar General / Joint Registrar of

this Court may call for the original arbitral award. If not furhished

voluntarily, the Court may not impose any penalty. However, the bar

under Section 35 of the Stamp Act will continue to operate.

(x)      Registration Act of 1908:  Where applicable, if an award is

liabletoberegisteredbyvirtueofSection17oftheRegistrationAct

of 1908, and is not so registered, the Decree Holders are directed to

ensure   necessary   compliance   in   view   of  Section   49   of  the

Regi stration Act.

The Seauitur

280.     In  light of the  foregoing  discussion  and  the  duty cast upon  this

Court under Section 33  of the Act, the arbitral award dated 26.03.2019,
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along with order dated 07.05.2019 under Section 33 of the Arbitration Act

is liable to be impounded.

281.     To cure the defect ofstamp duty, the Decree Holder is to fumish the

original award before Joint Registrar.

282.     List  before   Joint  Registrar  on  08.09.2026   for  the  needful   in

accordince with the Act.

283.    Keeping in view the objective ofexpeditious and speedy disposal as

envisaged by the Afoitration Act, the concemed Collector of Stamps/SDM

is requested to expedite the process as far as possible, preferably within a

period of six weeks from the date when the arbitral award is sent to the

Collector concemed.

284.     List this  matter before  this  Court  after requisite  stamp  duty and

penalty (if applicable) is daposited as per the Act.

285.     Needless  to  state  that  the  aforesaid  directions  do  not  apply  to

foreign arbitral awards79.

286.   Let a copy of this Judgment be forwarded by the worthy Registrar

General of this Court for information and compliance to:

ne Shruwn EPC Lld. v. RIoglass Salar Sa. (201® \8 SCC 313

OMP (ENF.) (COMM.) 155&026 P8gc 129 of 130



•i

1.        Theprincipal District& Sessions Judges ofall District courts

for proper circulation amongst all Commercial Courts Judges.

2.        The principal secretary (Law, Justice & LA), GNCTD.

3.        The  Divisional  Commissioner,  Offlce  of the  Collector  of

Stamps (Headquarters) for proper circulation amongst au Deputy

Commissioners of each Revenue District and all concemed Officers

under the Deputy Commissioner.

4.        The Director, Delhi JudicialAcademy.

OM PRAKASH SHUELA, J.

SEPTEMBER 01, 2026/g#"i/ol
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